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PROCEEDINGS 

THE  PRESIDENT:   The  Sergeant  at  Arms  will 
clear  the  aisles  and  close  the  doors. 

The  Convention  will  please  come  to  order. 

The  invocation  this  morning  will  be  offered  by 
Reverend  Wayne  McCoy  of  Catonsville  Presbyterian  Church. 
Reverend  McCoy  is  the  pastor  of  both  Delegate  Finch  and 
Delegate  Kiefer. 

REVEREND  McCOY :   Eternal  God,  our  Father,  walk 
freely  on  the  floor  of  this  Constitutional  Convention. 
Stoop  down  and  raise  up  our  little  spirits.   With  the 
hand  of  Your  Mighty  Spirit  touch  these  delegates  that  they 
may  do  uncommon  labor  for  the  common  good  of  the  citizens 
of  Maryland. 

Help  these  chosen  representatives  to  choose 
wisely  between  faith  and  fear;  courage  and  cynicism; 
strength  and  weakness;  the  better  way  to  rule  Maryland  in 
the  last  third  of  the  20th  century. 

Open  their  eyes  to  see  tlii  once  in  a  lifetime 
opportunity  to  order  this  State  so  that  the  pure  waters  of 
justice,  freedom,  peace  and  human  decency  flow  down  upon 


the  people  as  from  a  high  mountain  of  good  government 
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1  0  God,  liberate  the  minds  of  these  delegates 

2  from  the  tyranny  of  old  custom  and  ideas,  once  helpful 

3  but  now  outgrown  in  a  modern  age.   Save  them,  we  pray  you, 

4  from  getting  bogged  down  in  the  trivial  and  forgetting  the 

5  vital.   Grant  this  State  through  them  a  blessing,  the  bles 

6  sing  of  a  new  Constitution  that  shall  be  a  joy  of  life 

7  to  the  people  and  a  pattern  of  excellence  to  other  States. 

i 

8  This  our  prayer  we  pray  in  the  name  of  Your  Son,  our  Lord. 

9  Amen. 

10  THE  PRESIDENT:   Thank  you. 

11  Roll  call. 

12  (Whereupon,  the  roll  was  called.) 

13  THE  PRESIDENT:   Did  every  delegate  answer  roll 

14  call?   The  Clerk  will  record  the  roll  call. 

15  The  Chair  recognizes  Delegate  Powers. 

16  DELEGATE  POWERS:   I  move  the  adoption  of  today's 

17  calendar. 

18  THE  PRESIDENT:   Is  there  a  second? 

19  |  (Whereupon,  the  motion  was  seconded.) 
I 

20  ii  THE  PRESIDENT:   Is  there  any  discussion? 

21  All  in  favor,  signify  by  saying  Aye;  contrary, 
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No.     The  Ayes  have  it.   It  is  so  ordered. 

Are  there  any  reports  of  any  other  committees? 

DELEGATE  WAGONHEIM:   There  are  no  reports. 

THE  PRESIDENT:  Are  there  any  proposals  or  reso- 
lutions? 

(There  was  no  response.) 

THE  PRESIDENT:   Before  recognizing  the  Chair- 
man of  the  Committee  on  Calendar  and  Agenda  to  move  that  th^ 
Convention  resolve  itself  into  a  Committee  of  the  Whole, 
I  want  to  point  out  several  things  to  you  as  to  our  progres^. 

We  spent  some  seven  and  a  half  hours  yesterday 
in  debate  and  considered  four  sections  and  14  amendments, 
I  understand  that  there  are  as  many  as  40  or  50  additional 
amendments  prepared  for  this  article.  Because  of  this 
situation,  serious  consideration  was  given  to  recommend- 
ing to  the  Convention  that  it  not  take  a  long  holiday  over 
this  weekend,  but  we  thought  it  best  not  to  do  this  at 
the  present  time,  inasmuch  as  this  is  only  the  second  long 
weekend  since  the  convention  began  its  sessions  in  September 
and  since  the  plans  for  this  long  weekend  had  been  announcec. 
for  more  than  a  month,  and  many  of  you  have  made  commitment* . 
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In  addition,  however,  it  is  perfectly  obvious 
from  the  backlog  of  committee  recommendations  and  minority 
reports  that  there  is  a  tremendous  amount  of  study  and 
reading  to  be  done  by  the  delegates  before  we  can  proceed 
to  meaningful  consideration  of  these  other  committee 
recommendations. 

Accordingly,  the  plan  is  still  to  adjourn  at 
the  usual  time,  late  Wednesday  afternoon,  until  Monday. 
Also,  the  plan  is  still  to  have  a  session  Monday  afternoon 
and  Monday  evening,  rather  than  Monday  morning. 
However,  as  you  know  from  previous  announcements, 
the  Convention  will  move  into  a  six-day  a  week  schedule 
beginning  next  week.   There  isn't  the  slightest  doubt  that 
we  will  necessarily  be  obliged  to  sit  on  Saturday, 
December  2,  and  every  Saturday  after  that. 

I  think  it  is  also  rather  clear  that  the  Con- 
vention, beginning  next  week,  will  probably  have  to  have 
additional  night  sessions.   This  decision  is  very  reluctantly 
arrived  at,  because  after  seven  hours  or  more  of  debate, 
it  has  been  the  feeling  of  the  officers  of  the  Convention 
that  evening  sessions  would  not  be  fruitful. 
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1  We  dohave  a  deadline  which  we  must  meet.   We 

2  have  a  tremendous  amount  of  work  to  do,  and  there  seems  to 

3  be  no  other  way  to  do  it,  except  to  keep  our  noses  to  the 

4  grindstone  and  keep  moving  along  steadily.   However,  I 

5  suggest  to  you  that  after  the  Committee  of  the  Whole  on 

6  consideration  of  basic  amendments  has  had  full  debate  and  hafc 

7  made  its  views  known  by  a  decided  vote,  it  is  not  in  the 

8  best  interests  of  the  Convention  to  persist  in  offering 

9  the  same  amendments  or  slightly  different  amendments 

10  which,  in  effect,  involve  a  reconsiderationof  the  same 

11  question. 

12  There  is  no  disposition  to  shut  off  the  debate 

13  when  I  suggest  to  you  that  once  a  question  has  been 

14  decided  by  the  Committee  of  the  Whole  decisively  no  good 

I' 

15  purpose  is  served  by  renewing  consieration  of  it. 

lg  Delegates  who  have  prepared  numerous  amendments 

17  to  other  parts  of  this  article  will,  sometime  during  the 

IQ  morning,  review  the  amednments  which  he  or  she  has  caused 

19  to  be  prepared,  and  if  they  are  not  amendments  which  need 

20  still  be  presented  in  view  of  actions  taken  by  the  Committed 
i 

2i  of  the  Whole  yesterday,  that  they  be  withdrawn. 
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It  would  also  be  very  helpful  to  the  Chair 
and  to  the  reading  clerk  if  you  arrive  at  the  conclusion 
that  you  will  not  present  amendments  to  send  to  him  or  to 
me  a  littlememo  indicating  that  you  will  not.   We  can  then 
pull  the  folders  out  of  the  group  and  can  move  forward  much 
more  expeditiously. 

May  I  again  also  urge  you  to  confine  your  re- 
marks to  one  statement  on  a  question,  and  not  make  repeated 
statements  and  limit  your  debate  strictly  within  the  time- 
table and  even  a  less  time  than  that. 

As  you  all  icnow,  the  Committee  on  Rules,  Cre- 
dentials and  Convention  Budget  recommended  to  the  Committee 
on  Calendar  and  Agenda  that  it  adopt  as  a  part  of  the  debate 
schedule  a  much  more  rigid  and  strict  limitation  on  debate 
than  has  heretofore  been  the  cas^i   The  committee  is  very 
reluctant  to  do  this.  It  does  not  want  to  limit  by  debate 
schedule  the  delegates  to  one  speech  per  question. 
Instead,  we  urge  you  to  impose  or  have  a  self-imposed  re- 
straint and  limit  yourself  to  one  speech  per  question 
and  make  that  one  short  and  to  the  point. 

There  is  one  other  possibility.   If  we  find  that 
repeated  amendments  are  being  offered  to  raise  the  same 
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question  over  and  over  again,  there  is  the  possibility  for 
the  Committee  on  Calendar  and  Agenda  to  suggest  for  your 
consideration  a  strict  limitation  of  debate  by  fixing  a 
time  at  which  the  vote  on  any  given  question  will  be  taken. 
This  would  effectively  shut  off  all  debate. 

These  are  devices  which  are  open  under  the 
rules  if  the  Convention  feels  it  is  necessary  to  adopt 
them.   I  certainly  hope  it  will  not  be  necessary. 
They  will  not  even  be  submitted  to  you  if  all  the  delegates 
will  follow  the  rules  of  self-imposed  restraint,  both  in 
the  offering  of  the  amendments  and  in  debate. 

The  Chair  recognizes  Delegate  Powers,  Chairman 
of  the  committee  on  Calendar  and  Agenda. 

DELEGATE  POWERS:   Mr.  President,  I  move  that 
the  Convention  resolve  itself  into  a  Committee  of  the  Whole 
to  resume  consideration  of  the  orders  of  the  day. 

THE  PRESIDENT:  Is  there  a  second? 

(Whereupon,  the  motion  was  seconded.) 

THE  PRESIDENT:  All  in  favor,  signify  by  saying 
Aye;  contrary,  No. 

The  ayes  have  it.   It  is  so  ordered. 
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(The  mace  was  removed  by  the  Sergeant  at  Arms.) 

(Whereupon,  at  10:15  a.m.,  the   Convention 
resolved  itself  into  the  Committee  of  the  Whole.) 

THE  CHAIRMAN:   The  Committee  of  the  Whole  will 
please  come  to  order. 

We  concluded  yesterday  a  consideration  of 
Amendment  33,  and  down  through  section  5.15. 

Section  5.1b  is  now  open  for  amendment.   1 
believe  there  is  a  minority  report  as  to  that  section. 

THE  CHAIRMAN:   Delegate  Johnson,  do  you  still 
propose  to  offer  your  amendment? 

DELEGATE  JOHNSON:   No,  Mr.  Chairman.   Because 
of  the  actions  of  the  Committee  of  the  Whole  with  respect 
to  the  nominating  commission,  our  amendment  would  not  be 
in  order,  but  I  understand  Delegate  James  Clark  has  one 
that  would  be  in  order. 

THE  CHAIRMAN:   Thank  you. 

The  page  will  please  distribute  amendment  CK. 
This  will  be  amendment  34. 

For  what  purpose  does  Delegate  Malkus  rise? 

DELEGATE  MALKUS:   I  have  arose  a  long  time  ago, 
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and  you  looked  in  every  direction  but  here.   I  want  to 
speak  on  personal  privilege  before  we  get  into  the  subject 
matter. 

THE  CHAIRMAN:   State  the  privilege. 

DELEGATE  MALKUS:   Mr.  President  and  Members  of 
this  Convention: 

Yesterday  I  asked  that  your  staff  prepare  an 
amendment  which  would  allow  the  Governor  to  make  the 
appointments.   I  asked  that  the  amendment  not  be  made  public 
until  it  was  introduced  on  the  floor. 

Now,  that  is  a  privilege  that  I  have  known 

in  my  long  stay  in  the  General  Assembly. 

That  is  a  privilege  that  I  think  I  have  a 

it 
right  to  have.   I  would  like  to  throw/out  to  the  members 

before  the  forces  of  the  administration  can  muster  themselveb 

and  defeat  it. 

I  was  shocked,  Mr.  President,  when  you  called 
me  yesterday  to  the  rostrum  and  said,  "Do  you  still  want  to 
propose  this  amendment?" 

Mr.  President,  if  thisis  a  democracy  --  I  am 
sorry  my  voice  is  so  bad  as  it  is;  I  am  not  going  to  stay 
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with  you  long  today  --  but  I  believe  in  fair  play,  and  I 
believe  in  writing  a  Constitution  for  a  democracy  we  should 
use  democratic  policies,  not  gestapo  policies,  and  that 

4  is  exactly  what  happened. 

5  I  don't. know  how  you  knew  I  had  this  amendment. 

6  You  were  not  supposed  to  know.   But  you  knew. 

7  This  does  not  happen  in  theGeneral  Assembly  of 

8  Maryland,  which  everybody  here  wants  to  upgrade.   I 

9  don't  think  you  have  a  right  to  know  amendments  I  am  going 

10  to  introduce  on  this  floor. 

11  Now,  that  is  how  I  feel  about  it.   That  is  how 

12  I  feel  about  this  Convention.   The  theory  of  democracy  is 

13  not  among  us.   I  believe  in  fair  play.   I  blame  your  staff, 

14  or  some  clerks  in  your  staff,  for  giving  you  the  contents 

15  of  that  amendment.   You  were  not  supposed  to  know  what 
15  was  in  it,  nor  was  anybody  else,  so  that  you  could  not  build 
17  up  your  resistance  against  it. 
19  But  there  is  something  here  that  I  don't  like, 

19  Why,  in  a  democracy,  when  we  write  a  Constitution  for  a 
II 

20  democratic  State,  why  can't  we  have  fair  play?   If  I  don't 

2i  want  these  amendments  known  to  this  honorable  body,  why 
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should  you  know  about  it,  Mr.  President?   I  feel  very 
strongly  on  this  point. 

Of  course  I  know,  sir,  that  you  are  going  to 
run  this  Convention  the  way  you  want  to.   I  know  that. 
But  for  heaven  sakes,  run  it  in  a  democratic  fashion. 

THE  CHAIRMAN:   The  Chair  feels  that  a  statement 
concerning  the  statement  made  by  Delegate  Malkus  is  in 
order. 

In  the  first  place,  the  Chair  had  no  knowledge 
whatsoever  that  Delegate  Malkus  requested  any  amendment  be 
kept  secret.   The  purpose  of  this  Convention  is  to  act 
and  act  intelligently  on  the  amendments  brought  to  the  flooi 
for  consideration,  and  I  would  think  that  intelligent 
consideration  could  best  be  given  by  the  widest  possible 
publicity  and  opportunity  for  the  amendments  to  be  considere 
However,  if  any  delegate  desires  to  pursue  the  policy  of 
keeping  his  amendment  secret,  he  may  do  so. 

The  policy  pursued  with  respect  to  all  amendment 
is  known  to  the  entire   Convention  and  was  publicly  stated. 
When  the  amendment  is  printed,  a  copy  is  given  to  the  clerk. 
He  hands  me  the  group  of  amendments  pertaining  to  each 
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1  section  as  that  section  is  called  for  consideration.   This 

2  is  necessary  so  that  the  Chair  can  assemble  the  amendments 

3  in  some  sort  of  coherent  order.   The  amendment  to  which 

4  Delegate  Malkus  referred  was  handed  to  me  about  three 

5  minutes  before  amendments  to  the  section  to  which  the  amend 

6  ment  pertained  was  called  for  consideration. 

7  When  I  saw  the  amendment,  I  saw  that  it  covered 

8  the  same  subject  matter  as  had  been  previously  acted  upon 

9  by  the  Convention,  by  the  Committee  of  theWhole,  and  I  had 

10  a  question  in  mind  as  to  whether  or  not  the  amendment  was 

11  in  order.   The  amendment  was  considered  and  was  voted  down. 

12  Delegate  Malkus,  do  you  have  a  further  state- 

13  ment? 

14  DELEGATE  MALKUS:   Yes,  sir,  I  do. 

THE  CHAIRMAN:   Proceed. 
DELEGATE  MALKUS:   It  was  at  least  an  hour  and 

17     a  half  after  you  called  me  to  the  rostrum  that  the  amend- 
ment was  voted  down. 

THE  CHAIRMAN:   That  is  not  what  I  said.   I 
said  that  the  amendment  was  called  to  my  attention  three 
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for  consideration.   I  do  not  desire  to  take  up  the  time  of 
the  Convention  to  engage  in  any  further  personal  alter- 
cation.  If  you  have  a.  further  statement  to  make  as  a 
matter  of  personal  privilege,  please  state  it. 

DELEGATE  MALKUS:   I  will  be  brief,  Mr.  President 

Of  course,  maybe  I  have  been  trained  a  long  time 
in  law  making,  but  this  is  the  first  time  that  any  amendment 
to  a  proposal  has  been  sent  to  the  President  of  the  Maryland 
Senate  or  the  Speaker  of  the  House  of  Delegates.   We  run 
legislation  in  a  democratic  fashion  and  let  the  amendment 
stand  on  its  own.   We  do  not  have  to  send  our  amendments 
to  the  General  Assembly  so  that  they  can  be  censored. 

THE  CHAIRMAN:   The  Clerk  will  read  Amendment 
34.   Let  me  ask  that  you  mark  Amendment  34  to  indicate 
that  the  sponsor  is  Delegate  James  Clark. 

MR.  QUILLEN:  Amendment  34  to  Committee  Recommen 
dation  JB-1,  by  Delegates  J.  Clark,  and  J.  Raley: 

On  page  5,  section  5.1b,  Trial  Courts  Nominating 
Commission,  line  21,  strike  out  the  word  "five"  and  insert 
in  lieu  thereof  the  word  "six";  and 

On  page  5,  lines  22  and  23,  strike  out  the 
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following:   ",  and  one  judge";  and 

On  page  6,  section  5.19,  Judicial  Member  of 
Nominating  Commissions,  lines  6  through  8,  strike  out  all 
of  the  last  sentence  in  the  section. 

THE  CHAIRMAN:   Is  there  a  second  to  the  pro= 
posed  amendment? 

(Whereupon,  the  amendment  was  seconded.) 

THE  CHAIRMAN:   The  amendment  having  been  secon^ 
ded,  the  Chair  recognizes  Delegate  J.  Clark  to  speak  to 
the  amendment. 

DELEGATE  CLARK:   First  of  all,  I  would  move 
that  we  stirke  out  the  third  part  of  the  amendment, 
lines  9  through  12.   This  will  be  taken  care  of  by  another 
member  later. 

THE  CHAIRMAN:   Is  there  any  objection? 

In  the  absence  of  objection,  lines  9  to  12 
inclusive  of  Amendment  34  are  stricken. 

Delegate  Clark. 

DELEGATE  CLARK:   Mr.  Chairman  and  Ladies  and 
Gentlemen: 

The  issue  contained  here  in  this  amendment  was 


Court  Hrpnrlers 


THE   JACK    SALOMON    REPORTING   SERVICE 
100  Equitable  Building 

Baltimore,  Maryland  21202 


539-6/M 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 


4387 


settled  last  night  with  a  very  one-sided  vote  when  we 
decided  to  take  the  judges  from  the  commission  on  the 
appellate  court,  or  at  least  the  judges  from  the  commission 
for  trial  court  in  our  State.   I  think  all  the  arguments 
we  used  last  night  are  cogent  here.   Certainly  this  is  a 
more  sensitive  area,  and  if  it  was  true  in  the  case  of  the 
appellate  courts,  it  is  certainly  more  true  with  the  trial 
courts. 

THE  CHAIRMAN:   Delegate  Ritter. 

DELEGATE  RITTER:   Would  it  be  possible  for  us  t4 
get  copies  of  the  amendments  so  we  will  know  what  we  are 
talking  about? 

THE  CHAIRMAN:   Chief  page,  do  any  delegates 
not  have  copies  of  Amendment  No.  34?   Please  indicate. 

Delegate  Mudd. 

DELEGATE  MUDD:   Mr.  Chairman,  with  reference 
to  amendment  34  as  amended,  I  agree  with  the  observation 
made  by  the  proponent,  our  distinguished  vice  president, 
that  the  debate  on  this  matter  would  probably  be  in  the 
same  area  as  with  reference  to  deleting  the  judges  as 
members  of  the  appellate  court  nominating  commission;  and 
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he  is  correct  here  that  striking  the  judge  as  a  member 

of  that  commission  was  supported  by  this  Convention  by  the 

vote  of  106  delegates. 

Accordingly,  in  line  with  the  suggestions  of 
you,  Mr.  Chairman,  prior  to  the  convening  of  the  Committee 
of  the  Whole,  it  is  my  personal  disposition  to  acquiesce 
in  this  amendment,  subject  to  this  alert  to  the  proponents 
that  it  does  leave  the  nominating  commission  with  an  even 
number,  and  there  may  be  some  impracticality  in  the  organi- 
zation of  the  committee  with  an  even  number  of  votes;  but 
other  than  that,  I  have  no  opposition  to  the  amendment. 

THE  CHAIRMAN:   Is  there  any  further  discussion? 

Delegate  Linton,  do  you  desire  to  speak  in 
favor  or  opposition? 

DELEGATE  LINTON:   I  wanted  to  call  the  attention 
of  the  proponents  of  the  amendment  to  the  fact  that  in  line 
7  the  last  word  should  be  deleted  also,  the  "and." 

THE  CHAIRMAN:   Line  what? 

DELEGATE  LINTON:   In  line  7  of  the  proposed 
amendment,  the   word  "and"  should  be  deleted  at  the  end  of 
that  sentence. 
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THE  CHAIRMAN:   I  am  not  sure  that  the 
Chair  follows  you. 

DELEGATE  LINTON:  At  the  end  of  the  sentence, 
the  word  "and,"  at  the  very  end  of  line  7,  is  deleted. 

THE  CHAIRMAN:   Is  there  any  further  discussion? 
Are  you  ready  for  the  question? 

The  question  arises  on  the  adoption  of  Amend- 
ment 34.  A  vote  Aye  is  a  vote  in  favor  of  the  amendment; 
a  vote  No,  a  vote  against. 

Cast  your  votes.  Has  every  delegate  voted? 
Does  any  delegate  desire  to  change  his  vote?  The  Clerk 
will  record  the  vote. 

There  being  115  votes  in  the  affirmative  and 
3  in  the  negative,  the  motion  is  carried  and  the  amendment 
is  adopted. 

Is  there  a  further  amendment  to  section  5.1b, 
Mr.  Clerk? 

MR.  QUILLEN:   Yes,  sir. 

THE  CHIARMAN:   Let  me  have  all  the  amendments 


to  5.1b. 


Delegate  Mitchell,  you  had  an  amendment 
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1 

precisely   the   same    as    the   one    just   offered.      You   do   not 

2 

desire   to  press    it? 

3 

DELEGATE   MITCHELL:      I   withdraw  mine. 

4 

THE   CHAIRMAN:      Thank  you. 

5 

Delegate   Gill,    you  had  amendment    to   the    same 

6 

effect,    and   you  withdraw   it? 

7 

DELEGATE   GILL:      Yes,    I   withdraw   it. 

8 

THE    CHAIRMAN:      Are    there   any   further   amendments 

9 

to    5.16? 

10 

The   Chair  hears   none. 

11 

Are    there   any   amendments    to   section    5.17? 

12 

Delegate   Sollins,    you  have   an   amendment   to    5.17, 

13 

Do   you   desire   to   offer    it? 

14 

DELEGATE    SOLLINS:      Yes,    I    do. 

15 

THE   CHAIRMAN:      Delegate   Adkins,    do  you  have 

16 

one? 

17 

i 

DELEGATE   ADKINS:      Yes. 

18 

THE   CHAIRMAN:      They    are   quite   different.      They 

19 

were    to   be    distributed   separately. 

20 

The  pages   will   please   distribute   Amendment   BU. 

21 

This   will    be    Amendment    35. 
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For  what  purpose  does  Delegate  Schloeder  rise? 

DELEGATE  SCHLOEDER:   I  rise  on  a  point  of  per- 
sonal privilege. 

THE  CHAIRMAN:   State  the  privilege. 

DELEGATE  SCHLOEDER:   I  would  like  the  chamber 
to  welcmoe  35  members  of  Gilman  School  who  are  here  with 
their  teachers,  William  Campbell  and  Robert  Bloom, 

I  would  also  like  us  to  welcome  John  Hargrove 
who  is  the  son  of  Delegate  John  Hargrove;  and  Miloe  Koger, 
the  nephew  of  Delegate  Earl  Koger;  and  also  Allan  Moore, 
who  is  the  nephew  of  Delegate  Charles  Wagandt. 

THE  CHAIRMAN:   We  are  delighted  to  have  them 
here.   (Applause.) 

The  Clerk  will  read  Amendment  35. 

MR.  QUILLEN:   Amendment  35  to  Committee  Recom- 
mendation JB-1,  by  Delegate  Sollins: 

On  page  5,  section  5.17,  Lawyer  Members  of 
Nominating  Commissions,  in  lines  33  and  3b  respectively, 
after  the  word  "elected"  in  each  instance  insert  the  words 
"by  secret  ballot." 

THE  CHAIRMAN:   The  amendment  is  proposed  by 
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1  Delegate  Sollins.   Is  there  a  second? 

2  (Whereupon,  the  motion  was  seconded.) 

3  THE  CHAIRMAN:   The  amendment  having  been  seconded, 
4;  the  Chair  recognizes  Delegate  Sollins  to  speak  to  the 

5  amendment. 

6  DELEGATE  SOLLINS:   The  amendment  is  self -explam. 

7  tory.  It  shows  that  in  choosing  the  lawyer  members  of  the 

8  nominating  commissions,  it  is  a  very  sensitive  position, 

9  that  the  election  will  be  by  a  secret  ballot.   I  have 

10  discussed  this  with  Mr.  Mudd.   He  is  agreeable,  and 

11  I  will  rest  on  that. 

12  THE  CHAIRMAN:   Delegate  Mudd. 

13  DELEGATE  MUDD:   Mr.  Chairman,  I  can  confirm 

14  in  substance  what  the  proponent  of  the  amendment  has  said. 

15  We  have  no  opposition  to  the  requirement  that  a  poll  be 

16  taken  by  secret  ballot.   We  thought  it  was  an  unnecessary 

17  detail  and  could  be  required  by  rule  if  necessary,  but  we 

i 

18  will  not  resist  the  amendmeit. 

il 

19  THE  CHAIRMAN:   Are  you  ready  for  the  question? 

20  l  Is  there  any  further  discussion? 

21  (There  was  no  response.) 
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THE  CHAIRMAN:   The  question  arises  on  the 
adoption  of  Amendment  No.  35.   A  vote  Aye  is  a  vote 
in  favor  of  the  amendment;  a  vote  No,  a  vote  against. 
Cast  your  vote. 

Has  every  delegate  voted?   Does  any  delegate 
desire  to  change  his  vote?   The  Clerk  will  record  the  vote. 

There  being  108  votes  in  the  affirmative  and 
8  in  the  negative,  the  motion  is  carried  and  the  amendment 
is  adopted. 

The  pages  will  distribute  Amendment  DI  ,   Please 
mark  it  Amendment  3b. 

The  Clerk  will  read  the  Amendment. 

MR.  QUILLEN:   Amendment  No.  3b  to  Committee 
Recommendation  JB-1,  by  Delegate  Adkins: 

On  page  5,  section  5.17,  Lawyer  Members  of 
Nominating  Commissions,  in  line  40  strike  out  the  word  "rul 
and  insert  in  lieu  thereof  the  word  "law". 

THE  CHAIRMAN:   That  is  the  amendment  as  propose^ 
by   Delegate  Adkins.   Is  there  a  second? 

(Whereupon,  the  motion  was  seconded.) 

THE  CHAIRMAN:   The  Chair  recognizes  Delegate 
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Adkins  to  speak  to  the  amendment. 

DELL GATE  ADKINS:   Mr.  Chairman,  the  -- 

THE  CHAIRMAN:   I  am  sorry;  would  you  please  mar 
on  your  amendment  that  it  is  offered  by   Delegate  Adkins 
and  Delegate  Fornos? 

Proceed. 

DELEGATE  ADKINS:   Mr.  Chairman,  it  is  quite 
simple  in  its  nature.  It  simply  prescribes  the  method  of 
procedure  of  electing  lawyer  members  of  the  nominating 
commission  shall  be  prescribed  by  law  by  the  General 
Assembly  in  lieu  of  provision  by  the  rules  of  the   Court 
of  Appeals. 

I  have  personally  great  confidence  in  the 
Committee  on  Rules  in  the   Court  of  Appeals.   I  suggest, 
however,  that  to  permit  the  nominating  commission  composed 
of  half  lawyers  and  half  lay  men  to  have  the  eligibility 
and  the  nature  of  the  selection  of  the  lawyer  members  in 
essence  prescribed  by  the  court,  which  is  to  be  the 
subject  of  the  appointment,  is  making  an  inbred  situation 
which  is  not  healthy. 

These  are  not  mere  matters  of  procedure  in 
determining  the  questions  which  will  arise  here.     
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There  will  be  substantial  questions,  particularly  in  terms 
of  the  eligibility  of  lawyer  members  to  vote.   This  is  t lie 
one  area  in  which  the  people  through  their  elected 
representatives  of  the  General  Assembly  have  any  impact 
whatsoever  in  the  choice  of  their  judges;  they  will  have 
no  impact  directly  in  the  appointment  of  the  lay  members 
because  they  will  be  appointed  by  the  Governor. 

If  the  proposal  of  the  committee  stands,  they 
will  have  no  direct  impact  in  the  choice  of  the  lawyer 
members  because  they  will  be  selected  as  prescribed 
by  rule,  and  I  suggest,  as  honorable  as  it  is  to  insulate 
judges  from  politics,  they  should  not  be  put  in  this 
insulated  condition  free  of  all  the  people  through  their 
elected  representatives. 

For  that  reason,  I  urge  the  committee  to 
adopt  this  amendment,  the  effect  of  which  is  really  quite 
s  imple . 

THE  CHAIRMAN:   Delegate  Mudd . 

DELEGATE  MUDU:   Mr.  Chairman  and  Ladies  and 


Cent lemen 


We  agree  that  this  is  a  very  clearcut  issue, 


b ut  consistent  with  the  position  that  we  have  taken 

HIE   JACK    SALOMON   REPORTING   SERVICE 
urn  KquitnhU*  HniMini: 
"•/"-■'•'  H.'liun..r.-   Mnrylmul  -'I-'".' 


r,V.)-r.7Gl) 


1 

2 

3 

4 

5 
6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 


4396 


with  other  matters  pertaining  to  the  proposed  judicial 
article,  it  was  the  view  of  the  majority  of  our  committee 
that  the  rules  regulating  the  election  of  the  lawyer 
members  of  the  nominating  committee  was  a  matter  that 
might  more  conveniently  and  aptly  be  taken  care  of 
by  rule,  rather  than  by  law.   There  was  no  authority  or 
effort  in  the  committee  that  I  can  recollect  that  the 
provision  by  rule  was  for  the  purpose  of  blanketing  this 
authority  within  the  rule  making  power  of  the  court  for 
the  protection  of  the  lawyers  or  the  judges. 

The  view  of  our  committee  was  simply  and  purely 
this,  that  the  rule  making  power  of  the  Court  of  Appeals  car, 
more  conveniently  provide  the  system  herein  contemplated, 
and  that  in  the  event  change  is  necessary,  it  can 
more  conveniently  be  accomplished  by  amending  the  rule 
than  by  amending  the  law. 

We  therefore  feel  that  a  deficiency  in  this  are*, 
and  the  handling  of  any  changes  expeditiously  can  better 
be  accomplished  by  rule  than  by  law. 

THE  CHAIRMAN:   Does  any  other  delegate  desire 
to  speak  in  favor  of  the  amendment? 
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Delegate  Harry  Taylor. 

DELEGATE  HARRY  TAYLOR:   I  have  a  question 
of  the  sponsor  of  the  amendment. 

THE  CHAIRMAN:   Will  you  yield  to  a  question 
of  Delegate  Taylor? 

DELEGATE-  ADKINS:   Yes. 

DELEGATE  H.  TAYLOR:   Some  days  ago  I  think 
Delegate  Macdonald  had  an  amendment  as  to  "by  rule   or 
by  law".   Would  you  have  any  objection  to  that  amendment? 

THE  CHAIRMAN:   Delegate  Adkins. 

DELEGATE  ADKINS:   Yes.   I  am  making  it  possible 
for  the  convenience  of  the  Assembly  to  have  some  indicia 
of  say   .  the  manner  in  which  the  judges  are  selected.   If 
you  make  it  by  rule  or  by  law,  then  you  have  trouble. 
It  might  as  well  be  left  "rule"  if  you  make  it  "by  rule  or 
by  law." 

THE  CHAIRMAN^:  Does  any  delegate  desire  to 
speak  in  opposition? 

Does  any  other  delegate  desire  to  speak 
in  support? 

Delegate  Scanlan. 
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DELEGATE  SCANLAN:   I  favor   Delegate  Adkins' 
amendment.   I  recall  the  delegates  from  Montgomery  and 
Prince  Georges,  a  series  of  controversies  were  raised  in 
their  county  and  our  county  with  the  Bar  Association  law- 
yers in  Montgomery,  and  to  some  extent  Prince  Georges 
tried  to  exclude  lawyers  who  are  members  of  the  Maryland 
court  who  had  their  major  office  in  the  District  of  Columbia 
from  practicing  in  Maryland  Courts  without  engaging  other 
counsel.   They  won  the  battle  with  the  trial  court. 
Fortunately  the  representatives  of  our  people  persuaded 
their  colleagues  not  to  put  in  a  statutory  restriction. 
They  attempted  to  do  it  by  rule.  It  was  declared 
unconstitutional . 

Subsequently  it  was  compromised.   It  points  out 
the  dangers  and  the  possibility  that  the  court  will  be 
less  likely  to  yield  to  the  brandishments  of  the  local  bar 
than  would  the  representatives  of  the  people,  and  I  urge 
that  you  adopt  this  amendment. 

THE  CHAIRMAN:   Is  there  any  other  discussion? 
Does  any  other  delegate  desire  to  speak  in  opposition? 

(There  was  no  response.) 
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THE  CHAIRMAN:   We  are  ready  for  the  question. 
The  question  arises  on  the  adoption  of  Amendment  No.  36. 
A  vote  Aye  is  a  vote  in  favor  of  the  amendment.   A  vote  No 
is  a  vote  against  the  amendment.   Cast  your  vote. 

Have  all  delegates  voted?   Does  any  delegate 
desire  to  change  his  vote?   The   Clerk  will  record  the  vote, 

There  being  10b  votesin  the  affirmative  and 
21  in  the  negative,  the  motion  is  adopted,  and  the  amendment 
is  carried. 

Delegate  Johnson,  I  assume  you  still  want  to 
offer  your  --  just  a  second. 

Are  there  any  further  amendments  to  section  5.1/ 
The  Chair  hears  none. 

Are  there  any  amendments  to  section  5.18? 

The  Chair  hears  none. 

Delegate  Johnson,  I  assume  you  still  want  to 
offer  your  amendment  G  to  section  5.19? 

DELEGATE  JOHNSON:   That  will  be  consistent  with 
the  committee's  action. 

THE  CHAIRMAN:   You  have  your  amendment  DF ,  which 
is  precisely  the  same  as  Amendment  G.   May  your  name  be 
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added  as  sponsor  to  the  other  amendment? 

DELEGATE  MITCHELL:   That  is  correct. 

THE  CHAIRMAN:   Is  that  satisfactory  to  you, 
Delegate  Johnson? 

DELEGATE  JOHNSON:   We  are  happy  to  have  all  the 
help  we  can  get,  Mr.  Chairman. 

THE  CHAIRMAN:   The  Clerk  will  distribute 
amendment  G.   This  will  be  amendment  37. 

Delegate  Fornos. 

DELEGATE  FORNOS:   A  parliamentary  inquiry, 
Mr.  Chairman. 

THE  CHAIRMAN:   State  the  inquiry. 

DELEGATE  FORNOS:   Has  not  the  Committee,  by 
elimination  of  initial  members  of  the  trial  court  and  Court 
of  Appeals  nominating  commission  done  away  with  this,  in 
effect? 

THE  CHAIRMAN:   I  assume  so,  but  I  assume  Dele- 
gate Mudd  will  acquiesce  in  the  amendment,  and  it  should  go 
in  the  record. 

On  Amendment  37  please  add  the  name  of  Delegate 
Mitchell  as  one  of  the  sponsors. 
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1 

The  Clerk  will  read  the   amendment. 

2 

MR.  QUILLEN:   Amendment  No.  37,  to  accompany 

3 

Minority  Report  JB-1  to  Committee  Recommendation  JB-1,  by 

4 

Delegates  Johnson,  Harkness,  Hickman,  Kahl,  Murphy,  Sie- 

5 

wierski,  Kush,  and  Mitchell: 

6 

On  page  6  strike  out  all  of  lines  1  through  8, 

7 

inclusive,  comprising  all  of  Section  5.19,  Judicial  Member 

8 

of  Nominating  Commissions. 

9 

THE  CHAIRMAN:   The  motion  has  been  made. 

10 

Is  there  a  second? 

11 

(Whereupon,  theamendment  was  seconded.) 

12 

THE  CHAIRMAN:   Delegate  Mudd. 

13 

DELEGATE  MUDD:   Will  Delegate  Johnson  yield  for 

14 

a  question? 

15 

THE  CHAIRMAN:   Will  Delegate  Johnson  yield  to 

16 

Delegate  Mudd? 

17 

DELEGATE  JOHNSON:   Certainly. 

18 

THE  CHAIRMAN:   Delegate  Mudd. 

19 

DELEGATE  MUDD:   Thank  you,  Mr.  Chairman. 

20 

If  we  correctly  understand  the  purpose  of  this 

21 

amendment,  as  explained  by  Delegate  Fornos,  we  agree,  in 
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in  view  of  the   action  by  the  Committee  of  the  Whole  in 
deleting  the  judicial  members  of  the  nominating  commissions 
that  section  5.19  is  an  unnecessary  inclusion.   Therefore, 
we  acquiesce  in  the  deletion  of  that  section. 

THE  CHAIRMAN:   Is  there  any  question  about  it? 
Is  there  any  discussion? 

Are  you  ready  for  the  question? 

The  question  arises  on  the  adoption  of  Amendment 
37.   A  vote  Aye  is  a  vote  in  favor  of  the  amendment;  a 
vote  No  is  a  vote  against.   Cast  your  vote. 

Has  every  delegate  voted?   Does  any  delegate 
desire  to  change  his  vote?   The  Clerk  will  record  the  vote. 

There  being  124  votes  in  the  affirmative  and 
none  in  the  negative,  the  motion  is  carried  and  the  amend- 
ment is  adopted. 

Are  there  any  further  amendments  to  5.19? 

Delegate  Marion. 

DELEGATE  MARION:   Mr.  Chairman,  I  was  wondering 
whether  we  have  a  formal  amendment  to  5.19  prepared  which 
would  strike  the  words  "non- judicial"? 

THE  CHAIRMAN:   Are  there  any  other  amendments 
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to  section  5.1^? 

The  Chair  hears  none. 

Delegate  Johnson,  in  the  light  of  the  previous 
action  taken  by  the  Committee  of  the  Whole,  do  you  intend 
not  to  offer  your  amendments  BM  and  CY  to  section  5.2U? 

DELEGATE  JOHNSON:   I  don't  have  the  amendment 
at  hand,  MR.  Chairman. 

I  can  say  this:  that  the  only  amendment  that  we 
would  want  to  offer,  as  already  indicated  by  Delegate 
Marion,  is  to  delete  the  words  "non- judicial"  from  lines 
lb  and  19. 

Is  there  an  amendment  to  that  effect  at  the  deslt, 
Mr.  Chairman? 
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THE  CHAIRMAN:   No,  I  don't  think  there  is. 

Delegate  Johnson,  the  amendments  to  which  the 
Chair  referred  were  following  Section  20  to  add  a  new 
section.   I  do  not  think  they  would  be  proper  at  that 
time.   I  think  they  will  be  proper  later.   I  will  send 
you  by  page  a  copy  so  you  can  advise  me  whether  you  wish 
to  offer  it.   Delegate  Mudd. 

DELEGATE  MUDD:   I  just  rise  to  suggest  if  it 
is  in  order,  I  would  ask  unanimous  consent  of  the  Committed 
of  the  Whole  to  delete  the  word  "nonjudicial"  in  line 
lb  of  Section  5.20  and  the  word  "nonjudicial"  in  line  19 
which  would  accomplish  what  we  are  trying  to  accomplish, 

THE  CHAIRMAN:   Without  objection,  we  will  con- 
sider as  Amendment  38  to  be  printed  and  placed  on  your 
desk  Amendment  to  Section  5.20  to  delete  the  words  "non- 
judicial" where  they  appear  in  lines  16  and  in  line  19, 

Is  there  any  objection  to  considering  that 
amendment  now  not  withstanding  the  fact  that  it  is 
not  printed? 

Delegate  Sherbow. 

DELEGATE  SHERBOW:   Does  this  mean  that  a 
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judicial  member  who  was  a  member  of  the  lower  court  for 
a  period  of  two  years  could  not  be  elevated  to  the  Court 
of  Appeal? 

THE  CHAIRMAN:   Delegate  Mudd,  did  you  hear 
the  question? 

DELEGATE  MUDD:   No. 

THE  CHAIRMAN:  Would  you  restate  the  question, 
Delegate  Sherbow. 

DELEGATE  SHERBOW:   By  making  this  elimination 
so  that  for  a  period  of  two  years  a  member  of  the  com- 
mission  shall  not  be  eligible  to  hold  any  public  office 
of  profit  for  one  year  rather, would  this  mean  that  a  ju- 
dicial member  of  the  commission  who  during  that  period  of 
time  might  be  appointed  to  the  Court  of  Appeals  to  fill 
out  a  vacancy  would  be  ineligible? 

THE  CHAIRMAN:   I  take  it  the  intent  of  the 
committee  of  the  Whole  would  be  that  there  would  be  no 
judicial  members  of  the  committee. 

Delegate  Sherbow. 

DELEGATE  SHERBOW:   There  would  be  none  at 
all  at  any  time. 
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THE  CHAIRMAN:   That  was  my  understanding.   I 
must  say  that  the  provisions  are  not  entirely  clear  to  the 
Chairman  to  that  effect.   I  suppose  a  governor  could 
appoint  a  judge  as  a  lay  member,  but  certainly  it  was 
the  intent  of  the  committee  that  there  not  be  a  judge  as 
an  ex  officio  member  on  any  nominating  commission. 

Delegate  Sherbow. 

DELEGATE  SHERBOW:   This  language  certainly 
would  need  to  be  clarified. 

THE  CHAIRMAN:   Delegate  Mudd. 

DELEGATE  MUDD:   I  didn't  think  so,   Delegate 
Sherbow,  in  view  of  the  fact  that  we  have  eliminated  any 
possibility  of  a  member  of  the  judiciary  being  a  member 
of  the  nominating  commission. 

Did  you  advance  the  vote  that  a  lawyer  member 
of  the  commission  might  ultimately  be  appointed  to  the 
Bench  and  then  whether  this  restriction  would  apply 
thereafter,  I  was  not  quite  clear  on  that  part  of  the 
question . 

Was  that  the  possibility  with  which  you  were 
concerned? 
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THE  CHAIRMAN:   Delegate  Sherbow. 

DELEGATE  SHERBOW:   Yes. 

THE  CHAIRMAN:   Delegate  Mudd. 

DELEGATE  MUDD:   Then  I  would  have  to  re-read 
that  section  in  view  of  the  possibility  of  determining 
if  there  would  be  that  kind  of  restriction. 

THE  CHAIRMAN:   Would  you  give  thought  as  soon 
as  you  can  to  the  two  questions  involved,  namely,  whether 
the  language  of  the  previous  section  needs  any  amendment 
to  indicate  whether  or  not  a  member  of  the  judiciary 
can  be  appointed  as  a  lay  member  or  can  be  elected  as 
a  lawyer  member  and  secondly,  if  so,  and  if  it  is 
possible  for  a  member  of  the  judiciary  to  be  appointed 
a  member  of  the  commission? 

Would  the  last  sentence  beginning  on  line  19 
prevent  him  from  being  elevated  from  one  court  to 
another?   Would  you  consider  that  and  then  advise  the 
Committee? 

THE  CHAIRMAN:   For  what  purpose  docs  Delegate 
E.  J.  Clarke  rise? 

DELEGATE  E.J.  CLARkE:   I  have  a  question. 
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question? 


THE  CHAIRMAN:   Will  Delegate  Mudd  yield  to  a 


DELEGATE  MUDD:   Yes. 


TUT.  CHAIRMAN:   Delegate  Clarke. 

DELEGATE  E.  J.  CLARKE:   Does  this  language 
prevent  any  member  from  the  state  central  committee  from 
serving? 

THE  CHAIRMAN:   Delegate  Mudd? 

DELEGATE  MUDD:   The  language  in  Section  5.20. 

THE  CHAIRMAN:   I  think  it  was  answered  yes- 
terday . 

DELEGATE  MUDD:   Would  this  prohibit  a  member 
of  the  State  Central  Committee?   Apparently  not. 

THE  CHAIRMAN:   Office  in  a  political  party  in 
line  18. 

DELEGATE  MUDD:   I'm  sorry,  I  missed  that.   It 
would.   I  so  answered  it  in  my  presentation. 

THE  CHAIRMAN:   Delegate  Wheat  ley,  for  wnat 
purpose  do  you  rise? 

DELEGATE  WHEATLEY:   For  a  question. 

THE  CHAIRMAN:   All  right. 
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DELEGATE  WHEATLEY:   I  have  a  question  of  the 
Chairman. 

THE  CHAIRMAN:   Do  you  yield,  Delegate  Mudd? 

DELEGATE  MUDD:   Yes. 

DELEGATE  WHEATLEY:   What  would  be  the  case  if 
the  Government  should  appoint  a  lawyer  as  a  lay  member? 
Would  that  be  precluded,  assuming  he  might  not  be  in  the 
category  established  by  rule? 

THE  CHAIRMAN:   Delegate  Mudd. 

DELEGATE  MUDD:   Is  the  question  whether  the 
Government  could  appoint  a  lawyer  as  a  lay  member? 

THE  CHAIRMAN:   Delegate  Wheatley. 

DELEGATE  WHEATLEY:   That  is  my  question, 

THE  CHAIRMAN:   Delegate  Mudd. 

DELEGATE  MUDD:   It  may  be  possible,  but 
certainly  inconsistent  with  the  guidelines  that  we  con- 
templated in  the  committee.   I  just  don't  see  how  the 
lawyer  when  there  is  a  distinction  in  our  recommendation, 
we  lawyers  who  are  laymen,  I  don't  see  how  three  lawyers 
and  one  layman  would  technically  suffice  to  provide  an 
equal  number  of  lawyers  and  laymen. 
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THE  CHAIRMAN:   Delegate  Whcatley. 

DELEGATE  WHEATLEY:   I  was  thinking  of  the  case 
where  a  lawyer  might  not  qualify  as  a  lawyer  voting  so 
to  speak  and  therefore,  might  be  appointed  by  the 
governor.   If  you  are  going  to  consider  members  on  the 
judicial  aspect,  should  this  not  also  be  considered? 

THE  CHAIRMAN:   Delegate  Mudd. 

DELEGATE  MUDD:   I  agree  with  you.   I  will 
pass  the  same  query  on  to  our  staff  man  as  our  President 
suggested. 

THE  CHAIRMAN:   Delegate  Bennett. 

DELEGATE  BENNETT:   Would  you  consider  the 
advisability  of  striking  out  the  fact  that  he  may  be 
ineligible  for  any  other  public  office  and  make  it  that 
he  not  be  eligible  for  any  judicial  office;  the  purpose 
is  to  broaden  the  possibility  of  getting  good  men  to 
serve  on  this  nominating  commission?   There  are  a  great 
many  people  who  would  be  useful  on  this  commission  who 
would  decline  if  they  exempt  themselves  from  any  further 
ambitions  to  serve  the  public. 

THE  CHAIRMAN:   The  Chair  is  not  clear  as  to 
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your  question. 

Would  you  restate  the  matter  you  wanted  the 
committee  to  consider? 

DELEGATE  BENNETT:   Would  you  consider  that 
point? 

THE  CHAIRMAN:   Delegate  Mudd. 

DELEGATE  MUDD:   In  answer  to  your  question, 
Delegate  Bennett,  we  would  have  to  ask  the  delegates  of 
the  committee,  the  Committee  of  the  Whole  to  review  all 
of  the  pertinent  provisions  of  our  recommendations 
dealing  with  the  nominating  commission  in  view  of  the 
fact  that  the  judicial  member  has  been  eliminated  and 
we  feel  several  possibilities  must  be  considered  and 
all  of  those  will  be  done  by  our  staff. 

THE  CHAIRMAN:   May  tiie  Chair  state  what  he 
understands  Delegate  Bennet  was  driving  at?   I  think  you 
said  that  you  would  like  the  committee  to  consider  changing 
lines  23  to  24  in  Section  5,20  so  as  to  permit  and  not 
prohibit  a  member  of  tne  commission  from  thereafter  being 
appointed  witiiin  the  two-year  period  to  the  judiciary. 

I  believe  Delegate  Mudd  in  his  presentation 
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indicated  that  the  committee  had  heretofore  considered 
and  rejected  that  proposition. 

Delegate  Mudd? 

DELEGATE  MUDD:   That  is  entirely  correct.   We 
did  consider  that  proposition  but  thought  this  prohibition 
was  advisable  and  necessary. 

THE  CHAIRMAN:   Delegate  Bennett. 

DELEGATE  BENNETT:   Yes,  but  there  is  a  different 
light  on  it  now  in  view  of  the  amendments  we  have  made. 
All  I  am  trying  to  suggest  is  that  you  have  made  it  as 
broad  as  possible  for  a  public  spirited  citizen,  a  lawyer 
to  serve  on  this  committee  without  striking  fear  into  his 
heart . 

If  he  accepts  the  office  he  will  be  ineligible, 
in  either  direction. 

THE  CHAIRMAN:   Delegate  Mudd. 

DELEGATE  MUDD:   I  thought  -  that  was  inadvisable 

THE  CHAIRMAN:  Mr.  Taylor. 

DELEGATE  TAYLOR:  What  would  be  the  status  of 
a  retired  judge  who  might  be  appointed  by  a  governor 
to  the  nominating  commission.   Could  he  qualify  as  a  lay 
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member? 

THE  CHAIRMAN:   That  is  a  question  that  we 
have  asked  the  staff  advisor  to  the  Committee  to  review 
carefully  and  to  advise  the  Committee  of  the  Whole 
very  shortly. 

Delegate  Schneider,  for  what  purpose  do  you 
rise? 

DELEGATE  SCHNEIDER:   A  statement  of  personal 
privilege.   I  am  happy  to  announce  we  are  fortunate  to 
have  a  group  of  lovely  ladies  from  the   Homemaker's  club 
of  Prince  George's  County  and  I  hope  we  will  give  them 
a  hearty  welcome. 

THE  CHAIRMAN:   Delighted  to  have  them  here. 
(Applause . ) 

THE  CHAIRMAN:   Delegate  Burgess. 

DELEGATE  BURGESS:   I  would  like  to  address  a 
question  to  Delegate  Mudd. 

THE  CHAIRMAN:   Delegate  Mudd. 

DELEGATE  MUDD:   Yes. 

THE  CHAIRMAN:   Delegate  burgess. 

DELEGATE  BURGESS:   With  regard  to  Section  5.20 
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did  the  Committee  make  any  determination  as  to  whether  or 
not  members  of  the  nominating  commissions  would  be 
compensated  for  their  activity  and  if  so,  what  provision 
is  contemplated? 

THE  CHAIRMAN:   Delegate  Mudd. 

DELEGATE  MUDD:   We  contemplated  that  this 
would  be  a  free  public  service. 

THE  CHAIRMAN:   The  Chair  would  like  to  recogniz 
the  presence  in  the  gallery  also  of  20  members  of  the 
Parent  Education  group  of  Baltimore  City  and  30  students 
from  Western  High  School  in  Baltimore  City. 

We  are  delighted  to  have  you  here.  (Applause.) 

Is  tnere  any  further  discussion  of  Amendment 
38?   Are  you  ready  for  the  question? 

The  question  arises  on  the  adoption  of 
Amendment  38  which  would  amend  Section  5.20  by  striking 
the  words  "nonjudicial"  where  they  appear  in  lines  10 
and  19.   The  amendment  will  be  printed  and  furnished  to 
you  later. 

A  vote  Aye  is  a  vote  in  favor  of  the  amendment 
and  a  vote  No  is  a  vote  against. 
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Cast  your  votes. 

Have  all  the  delegates  voted?   Docs  any 
delegate  desire  to  change  his  vote? 

The  Clerk  will  record  the  vote. 

There  being  124  votes  in  the  affirmative  and 
one  in  the  negative,  the  motion  is  carried  and  the 
amendment  is  adopted. 

Any  further  amendments  to  Section  5.20? 

For  what  purpose  was  Delegate  White  arising? 

DELEGATE  WHITE:   I  stand  on  a  point  of  personal 
privilege. 

THE  CHAIRMAN:   State  your  privilege. 

DELEGATE  WHITE:   I  want  to  welcome  Delegate 

Burgess  to  the  club. 

I 

THE  CHAIRMAN:   Delegate  Mudd. 

DELEGATE  MUDD:   The  question  just  asked  mc  by 

Delegate  Burgess  pointed  out  a  deficiency  in  our  committee 

recommendation.   We  inadvertently  omitted  the  last  sentence 

of  that  section  which  says  "A  member  of  a  commission  shall 

receive  no  compensation  for  his  service."   That  was 

inadvertently  omitted  from  my  recommendation. 
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THE  CHAIRMAN:   That  goes  on  Section  5.20. 

DELEGATE  MUDD:   Yes.   And  I  would  like  to  add 
unanimous  consent  of  the  Committee  of  the  Whole,  if  I 
am  not  out  of  order. 

THE  CHAIRMAN:   Would  you  give  me  the  sentence 
again,  please? 

DELEGATE  MUDD:   Our  amendment  would  be  to 
add  a  new  sentence  at  the  end  of  line  24  as  follows:  "A 
member  of  a  commission  shall  receive  no  compensation  for 
his  services." 

THE  CHAIRMAN:   Amendment  39  will  be  added  at 
the  end  of  Section  5.20  after  the  period  in  line  24,  the 
sentence  "A  member  of  a  commission  shall  receive  no 
compensation  for  his  services." 

Is  there  any  objection  to  considering  the 
amendment  even  though  it  is  not  printed  and  it  is  printed 
and  supplied  to  you  later? 

The  Chair  hears  none.   The  Amendment  is  offered 
by  Delegate  Mudd  on  behalf  of  the  committee.   Is  there 
any  question? 

Delegate  Sosnowski, 
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DELEGATE  S0SN0WSKI :   Mr.  Chairman,  would  the 
compensation  include  expenses  also? 

THE  CHAIRMAN:   Delegate  Mudd? 

DELEGATE  MUDD:   I  would  not  think  so. 

THE  CHAIRMAN:   Delegate  Sosnowski. 

DELEGATE  SOSNOWSKI:   You  say  you  would  not 
or  you  would? 

THE  CHAIRMAN:   lie  would  not.   I  take  it 
his  answer  would  mean  that  the  prohibition  of  compensation 
would  not  prohibit  reimbursement  of  expenses. 
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1  DELEGATE  MUDD:   That  is  correct. 

THE  CHAIRMAN:   Delegate  Sosnowski. 

3  DELEGATE  SOSNOWSKI:   Could  we  have  that  put 

4  into  the  notes? 

5  THE  CHAIRMAN:   Delegate  Mudd . 

6  DELEGATE  MUDD:   We  feel  it  is  unnecessary. 

7  THE  CHAIRMAN:   The  suggestion  is  not  agreed 

8  to. 

9  Is  there  any  further  question? 

10  (There  was  no  response.) 

11  THE  CHAIRMAN:   Any  discussion?   Are  you  ready 

12  for  the  question? 

13  The  question  arises  on  the  adoption  of  Amendment 

14  39  to  amend  Section  5.20,  by  adding  at  the  end,  after 

15  the  period  in  Line  24,  a  new  sentence,  reading:   "A 

16  member  of  a  commission  shall  receive  no  compensation  for 

17  his  services  .  " 

18  A  vote  aye  is  a  vote  in  favor  of  the  amendment; 

19  a  vote  no  is  a  vote  against.   Cast  your  vote. 

20  (Whereupon  a  roll  call  vote  was  taken.) 

21  Has  every  delegate  voted?   Does  any  delegate 
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desire  to  change  his  vote?   The  Clerk  will  record  the 
vote . 

There  being  113  votes  in  the  affirmative  and 
6  in  the  negative,  the  motion  is  carried.   The  amendment 
is  adopted. 

Are  there  any  further  amendments  to  Section 
5.20?   Delegate  Delia. 

DELEGATE  DELLA:   Mr.  Chairman,  will  the  chairman 
of  the  committee  yield  for  a  question? 

THE  CHAIRMAN:  Delegate  Mudd. 

DELEGATE  MUDD:   Yes. 

THE  CHAIRMAN:   Delegate  Delia. 

DELEGATE  DELLA:   I  don't  see  anything  in  our 
proposal,  who  shall  call  the  nominating  committee 
together.   Is  it  by  the  action  of  the  Governor? 

THE  CHAIRMAN:   Delegate  Mudd. 

DELEGATE  MUDD:   As  I  recollect,  Delegate  Delia, 
without  reviewing  these  sections,  and  frankly,  it  would  be 


19    within  the  rule  of  the  legislature  to  detail  those  require- 


ments, I  assume.   I  think  there  is  a  provision  or  there 
was  a  provision  for  the  chairman  --  what  section  is  that? 
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1  THE  CHAIRMAN:   I  assume  that  Delegate  Delia 

2  refers  to  Section  5.20,  Delegate  Mudd .   His  question, 

3  as  I  understand  it,  is  that  that  section  contains  no 

4  provision  for  the  first  meeting  of  the  commission. 

5  DELEGATE  MUDD:   I  agree  it  is  not  mandated  in 

6  the  language  of  our  committee  recommendation,  but 

7  certainly  it  is  implicit  that  the  commission  must  assemble 
i 

_ 

8  because  it  is  said  in  the  second  sentence,  each  commission 

9  shall  elect  one  of  its  members  as  chairman,  and  from 

10  there  on,  I  would  say  the  responsibility  would  be  the 

11  chairman's. 

12  THE  CHAIRMAN:   Delegate  Delia. 

13  DELEGATE  DELLA:   Who  would  call  the  nominating 

i 

i 

14  j  commission  together  in  the  first  instance? 

15  THE  CHAIRMAN:  Delegate  Mudd. 

16  DELEGATE  MUDD:   I  would  assume  it  would  be 

17  called  together  by  notice  from  someone  when  there  is  a 

! 

18  vacancy  to  be  filled,  if  they  had  not  previously  elected 

19  a  chairman,  that  would  be  the  first  order  of  business. 

THE  CHAIRMAN:   Delegate  Delia. 

21  DELEGATE  DELLA:   Has  your  committee  considered 
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that? 

THE  CHAIRMAN:   Delegate  Mudd. 

DELEGATE  MUDD:   No,  frankly,  we  had  not. 

THE  CHAIRMAN:   Are  there  further  questions? 
Delegate  Delia. 

DELEGATE  DELIA:   No. 

THE  CHAIRMAN:   Are  there  any  further  amendments 
to  Section  5.20?   Delegate  Gleason. 

DELEGATE  GLEASON:   Mr.  Chairman,  I  also  have 
a  question  of  the  Chairman  of  the  Committee,  please. 

THE  CHAIRMAN:  Delegate  Mudd. 

DELEGATE  MUDD:   Yes. 

THE  CHAIRMAN:  Delegate  Gleason. 

DELEGATE  GLEASON:   Mr.  Chairman,  in  the  next 
amendment  that  has  come  out  of  the  Legislative  Branch 
Committee,  there  is  a  provision  in  there  providing  that 
the  General  Assembly  shall  enact  a  conflict  of  interest 
statute  for  all  elected  officials  of  the  state. 

Is  there  anything  within  this  recommendation 
of  the  committee  or  within  your  attention  that  conflicts 
of  interest  would  cover  these  commissions? 
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THE  CHAIRMAN:   Delegate  Mudd . 

DELEGATE  MUDD:   Quote  again  the  language  that 
you  say  will  come  out  again  in  the  legislative  recommendation . 

THE  CHAIRMAN:   Delegate  Gleason. 

DELEGATE  GLEASON:   It  will  provide  that  the 
General  Assembly  shall  provide  by  law  for  a  conflict 
of  interest  statute,  a  code  of  ethics  under  regulation 
of  conflict  of  interest  but  just  for  all  elected 
officials  of  the  state,  which,  I  assume,  this  would  not 
apply  to. 

THE  CHAIRMAN:  Delegate  Mudd. 

DELEGATE  MUDD:   I  agree,  it  would  not. 

THE  CHAIRMAN:  Delegate  Gleason. 

DELEGATE  GLEASON:   Therefore,  my  question  is, 
do  you  contemplate  some  conflict  of  interest  covering 
the  activities  of  these  commissions? 

THE  CHAIRMAN:   Delegate  Mudd. 

DELEGATE  MUDD:   It  has  not  occurred  to  us, 
other  than  their  possible  interest  in  deportment  as 
members  of  the  judiciary.   We  have  attempted  to  provide 
against  that  for  the  reasons  recommended. 
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THE  CHAIRMAN:   Delegate  Gleason,  if  the  Chair 
understands  your  inquiry,  would  that  not  be  a  question 
for  the  legislature  as  to  whether  it  wished  to  extend 
the  conflict  of  interest  statute  to  commissions  such  as 
this?   Delegate  Gleason. 

DELEGATE  GLEASON:   As  the  Chairman  knows, 
the  prerogatives  of  the  legislature  are  pretty  well 
restricted  under  this  provision  and  I  am  not  sure 
whether  that  general  legislative  power  could  cover  such 
a  commission. 

THE  CHAIRMAN:   I  understand. 

Are  there  any  further  questions?   Are  there 
any  further  amendments  to  Section  5.20?   The  Chair 
hears  none. 

There  is  an  amendment  to  Section  --  Delegate 
Carson . 

DELEGATE  CARSON:   Mr.  Chairman,  I  apologize 
for  the  lateness  but  I  do  intend  to  offer  one  to  5.20, 
which  will  have  the  effect  of  forbidding  any  person  who 
is  in  paid  public  service  of  any  type,  whether  public 
office  or  not, from  serving  on  one  of  these  commissions. 
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I  will  draft  it  now  and  put  it  in.   I  do  not  have  the 
exact  language. 

THE  CHAIRMAN:  We  will  pass  on  and  come  back 
to  it  then. 

DELEGATE  CARSON:   That  is  agreeable. 

THE  CHAIRMAN:  There  is  an  amendment  to  Section 
5.21  in  the  process  of  being  printed.   We  will  have  to 
come  back  to  it  when  it  is  received. 

Delegate  Johnson,  did  you  propose  to  offer 
your  amendment  U  to  Section  5.21? 

DELEGATE  JOHNSON:   No,  Mr.  Chairman.   If  we 
can  straighten  out  the  retitling  of  Amendment  CY, 
so  that  it  will  conform  to  the  wishes  of  the  minority. 

THE  CHAIRMAN:   We  will  pass  that  and  come 
back  to  it. 

Delegate  Byrnes,  do  you  propose  to  offer  your 
amendment  HA? 

DELEGATE  BYRNES:   Mr.  Chairman,  that  has 
been  withdrawn. 

THE  CHAIRMAN:  Delegate  Schloeder,  you  had 
exactly  the  same  amendment,  BQ.   Is  yours  also  withdrawn? 
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1  DELEGATE  SCHLOEDER:   Mr.  Chairman,  I  would  just 

2  like  a  clarification.   As  I  understand  it,  I  would  be  very 

3  happy  to  withdraw  it,  if  it  has  been  made  very  clear  in  the 

4  record,  as  I  understood  it  from  Chairman  Mudd ,  that  this 

5  amendment ,  which  would  simply  read,   addition  concerning 

6  a  judge  who  had  decided  to  seek  election.   Only  those 

7  judges  who  would  decide  to  seek  reelection  would  have  to  ha\je 

8  a  public  poll  taken. 

9  THE  CHAIRMAN:   Delegate  Mudd,  the  proposed  amend- 

10  ment  would  have  added  in  Line  50,  after  the  word  "thereof" 

11  the  words  "concerning  any  judge  who  has  decided  to  seek 

12  election". 

13  In  other  words,  the  secret  poll  would  be  conducted 

14  and  the  results  published  only  as  to  a  judge  who  had  decided 

15  to  seek  election.   Delegate  Schloeder  would  like  assurance 

16  from  you  that  without  the  amendment  that  is  the  effect  of 

17  the  section  anyhow. 

i 

18  DELEGATE  MUDD:   I  would  like  to  confirm  that  thai] 

19  is  my  interpretation  of  the  section,  and  any  judge  deciding  | 
not  to  seek  reelection  could  very  easily  prevent  the  poll 

21  from  being  taken,  if  that  was  his  choice. 
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THE  CHAIRMAN:  Delegate  Schloeder. 

DELEGATE  SCHLOEDER:   With  that  understanding,  I 
will  withdraw  the  amendment. 

THE  CHAIRMAN:   Thank  you. 

Delegate  Bennett,  do  you  still  desire  to  offer 
your  Amendment  BF? 

DELEGATE  BENNETT:   Yes,  Mr.  Chairman,  if  it  is  i 
order  . 

THE  CHAIRMAN:   The  page  will  distribute  Amend- 
ment BF.   This  will  be  Amendment  No.  40. 

DELEGATE  BENNETT:   Mr.  Chairman. 

THE  CHAIRMAN:   Delegate  Bennett. 

DELEGATE  BENNETT:   I  think  I  can  explain  it. 

THE  CHAIRMAN:   Just  a  second.   I  want  to  make 
sure  it  is  distributed.   The  Clerk  will  read  the 
amendment . 

MR.  QUILLEN:   Amendment  No.  40  to   Committee 
Recommendation  No.  JB-*1  by  Delegate  Bennett:   On  Page  6, 
Section  5.21  Term  of  Office  of  Judge,  strike  out  the  sentence 
in  Lines  43  through  50,  inclusive,  beginning  with  the  word  ! 
"The"  in  Line  43,  through  the  word  "thereof."  in  Line  50. 
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1  THE  CHAIRMAN:   The  amendment  is  proposed  by 

2  Delegate  Bennett.   Is  there  a  second? 

3  I  (Whereupon,  the  amendment  was  seconded.) 

4  The  amendment  having  been  seconded,  the  Chair 

5  recognizes  Delegate  Bennett  to  speak  to  the  amendment. 

6  DELEGATE  BENNETT:   Mr.  Chairman  and  ladies  and 

7  gentlemen  of  the  Convention,  the  purpose  of  my  amendment 

8  is  to  strike  out  the  proviso  that  the  Court  of  Appeals 

9  shall  make  it  mandatory  to  provide  for  a  secret  ballot  as 

10  to  whether  a  judge  should  be  continued  in  office.   My 

11  friends  here  have  been  enacting  some  pretty  heavy  stuff  for 

12  lawyers.   Lawyers  are  occupying  or  no  doubt  will  occupy 

13  the  dominant  role  in  the  Nominating  Commissions  and  selec- 

14  tions  of  lawyers.   We  have  authorized  the  court  by  rule  to 

15  determine  the  need  for  specialized  courts .   We  have  given  a 

16  great  deal  of  power  to  the  courts  in  the  administration  of 

17  the  court  system,  and  we  are  feeding  on  pretty  strong  meat, 

i 

18  it  seems  to  me;  and  I  think  that  good  sense  and  modesty, 

19  a  sense  of  fitness  of  things  would  make  the  lawyers  a  little 
i 

20  i  bit  reluctant  to  set  themselves  up  as  judges  exclusively  asj 

21  to  whether  a  particular  judge  should  be  continued  in  office 
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That  is  bad  enough,  and  it  is  lacking  in  modesty,  as  I 
say,  but  what  it  does  in  effect  is  going  to  hold  a  bludgeon 
over  the  court  of  the  judge  that  may  come  up  for  continuance 
in  office,  and  the  judge,  being  a  human  being  and  wanting 
to  continue  on,  is  going  to  encourage  favor  with  the  Bar, 
and  he  is ,  I  am  afraid,  going  to  destroy  some  of  his   own 
usefulness,  because  he  will  try  to  win  the  approval  of  the 
lawyers . 

Moreover,  and  most  importantly,  we  don't  need  to 
have  this  done  by  rule.   Lawyers,  any  time  they  wanted  to 
do  so  could  go  ahead  and  hold  their  poll.   They  could  make 
their  views  known  and  no  doubt  would  do  so. 

Is  this  a  matter  of  constitutional  dimension, 

I  ask  you?   Isn't  this  exhortatory  perhaps  in  nature;  and 

I  would  think  that  it  would  be  far  more  desirable  to  leave 

this  matter  to  the  sound   discretion  of  the  members  of  the 

Bar,  and  I  hope,  therefore,  that  you  will  eliminate  this 

i 

provision  and  leave  the  judge  in  a  degree  of  independence  that 
is  so  necessary  for  success  in  his  job. 

THE  CHAIRMAN:  Delegate  Mudd . 

DELEGATE  MUDD:   Mr.  Chairman,  ladies  and  gentlemen 
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of  the  Committee,  this  provision  in  our  recommendation  for 
polling  lawyers  and  that  it  be  published  received  careful 
and  full  consideration  in  our  Committee.   Delegate  Proposal 
5  as  referred  to  our  Committee  in  dealing  with  this  matter 
made  it  permissive.   The  word  was  "may"  and  not  "shall". 

Initially  the  vote  in  our  Committee  whether  the 
provisions  for  the  poll  should  be  contained  in  the  language 
of  the  recommendation  of  the  study  commission  was  very 
close.   The  closeness  of  the  vote,  however,  as  I  recollect 
the  discussion,  was  that  if  such  a  poll  was  permissive  and 
not  mandatory,  then  the  danger  was  greater,  that  it  was 
great  that  it  might  in  rare  instances  be  used  in  an  effort 
to  dominate  the   thinking  or  guidance  of  the  voters  who 
would  have  an  opportunity  to  vote  Yea  or  Nay  on  the  con- 
tinuance of  a  judge  in  office. 

After  the  word  "may"  was  stricken  and  the  word 
"shall"  was  added,  the  consideration  by  our  Committee  was 
by  rather  substantial  vote  to  include  this  provision  in 
the  recommendation  to  this  Convention. 

We  feel  that  injsome  areas  here,  we  are  arguing 
with  respect  to  lawyers  that  they  are  dominated  by  judges. 
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That  was  the  thrust  of  the  argument  yesterday  in  eliminat- 
ing members  of  the  Judiciary  from  the  Nominating  Commissions 

If  I  understand  the  thrust  of  the  argument  of 
Delegate  Bennett  if  support  of  this  proposal,  it  is  that  the 
judges  will  not  only  make  no  effort  to  dominate  the  lawyers,, 
but  will  become  subservient  to  their  feelings  in  an  effort 
to  vote  a  favorable  impression  through  this  poll. 

We  feel  that  the  responsibility  of  the  lawyers 
in  selection  is  a  substantial  one  as  officers  of  the  court. 

I  sense  no  feeling  among  lawyers  to  dictate  in 
the  matter  of  the  appointment  of  judges.   I  do  feel  that 
there  is  some  thought  among  lawyers  that  they  have,  as 
officers  of  the  court,  a  responsibility  to  give  to  the  pub- 
lic those  who  have  an  opportunity  to  vote  the  view  of  the 
profession  as  to  the  qualifications  of  the  judge  seeking 
renewal  of  his  term;  and  the  inclusion  of  this  provision 
in  our  recommendation  is  nothing  more  than  an  effort  to 
provide  for  a  public  service  by  the  lawyers  to  the  voting 
public,  and  I  would  therefore  urge  rejection  of  this  amend- 


ment . 


THE  CHAIRMAN:  Delegate  Johnson 
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1  DELEGATE  JOHNSON:   Mr.  Chairman,  if  the  Minority 

Committee's  amendment  to  Section  5.21  has  been  redrafted, 
I  would  urge  that  we  discuss  that  amendment  before  we  reach 

4  the  amendment  offered  by  Delegate  Bennett. 

5  I  think  that  that  would  be  the  proper  order  in 

6  which  to  consider  the  matter,  and  if  it  is  read,  I  would 

7  ask  Delegate  Bennett  if  he  would  so  kindly  withdraw  his 

8  amendment  temporarily,  with  the  understanding,  of  course, 

9  that  he  wouldpave  full  opportunity  to  recover  it. 

10  THE  CHAIRMAN:   Delegate  Bennett. 

11  DELEGATE  BENNETT:   If  that  is  agreeable  to  the 

12  Chair,  I  would  be  happy  to  do  so. 

13  THE  CHAIRMAN:   Let  me  inquire  of  the  Chief  Page. 

14  The  amendment  will  be  ready  in  a  few  minutes . 

15  The  other  amendments  to  this  section  all  relate  to  the 

16  question  of  election.   The  Chair  is  a  little  perplexed  as 

17  to  how  they  can  be  properly  offered;  and  if  youtaill  just 

18  bear  with  me  a  few  minutes,  we  will  decide  what  to  do. 

19  There  are  three  other  amendments  to  Section  5.21 
which  deal  with  the  term  of  election.   One  of  the  amendment^ 

21  would  simply  change  the  term  from  ten  years  to  eight  years. 


Court   Hrpiirlri 


THE   JACK    SALOMON    REPORTING   SERVICE 
100  Kquitahle  Building 

BMiimorr,  Maryland  21202 


530-5760 


4432 


1 
2 

3 

4 

5 
6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 


The  other  two  amendments  would  change  the  term  to  seven 
years,  but  have  differing  provisions. 

I  think  the  proper  course  to  follow  would  be  to, 
while  we  are  waiting  for  the  other  amendment,  to  proceed 
with  the  amendment  sponsored  by  Delegate  Clark,  James 
Clark.   Do  you  still  intend  to  offer  that  amendment? 

DELEGATE  CLARK:   Yes. 

THE  CHAIRMAN:   Does  Delegate  Schloeder  and 
Delegate  Chabot  each  intend  to  offer  their  respective  amend 
ments ,  EG  and  BH? 

DELEGATE  SCHLOEDER:   Mr.  Chairman,  it  was  my 
amendment,  but  whether  or  not  it  was  offered  would  largely 
depend  upon  actions  taken  by  this  Committee  before  that 
time  . 

THE  CHAIRMAN:   With  respect  to  which  amendment? 

DELEGATE  SCHLOEDER:   I  only  have  one. 
I  have  already  withdrawn  one,  and  the  other  is  the  amendment 
BH,  the  New  Jersey  plan. 

THE  CHAIRMAN:   Whether  you  offer  it  would  depend 
upon  what? 

DELEGATE  SCHLOEDER:   It  would  depend  upon  the 
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action  of  this  Committee  as  far  as  whether  or  not  there 
would  be  competitive  or  noncompetitive  elections. 

THE  CHAIRMAN:   Is  that  gp  ing  to  be  covered  by 
your  amendment,  Delegate  Johnson? 

DELEGATE  JOHNSON:   Yes,  in  effect  it  will, 
Mr.  Chairman. 

THE  CHAIRMAN:   Delegate  Chabot,  would  your 
amendment  be  dependent  upon  the  same  circumstance? 

DELEGATE  CHABOT:   Yes,  sir. 

DELEGATE  CLARK:   Mr.  Chairman. 

THE  CHAIRMAN:   Delegate  Clark. 

DELEGATE  CLARK:   Mine  would  be  also   dependent 
on  the  matter  of  election. 

THE  CHAIRMAN:   I  think  maybe  we  had  better  wait 
just  a  few  minutes. 

Delegate  Weidemeyer,  do  you  intend  still  to 
offer  your  amendment  CT? 

DELEGATE  WEIDEMEYER:   Yes,  I  do,  Mr.  President,  j 

THE  CHAIRMAN:   Then  I  would  suggest  that  you  be  ' 
giving  some  consideration  to  the  question  of  whether  it 
should  be  offered  as  a  substitute  for  the  amendment  to  be 
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offered  by  Delegate  Johnson,  which  I  have  not  seen  yet,  when 
you  get  it. 

DELEGATE  WEIDEMEYER:   Mine  and  Delegate  Johnson 
go  to  a  little  different  area,  and  therefore  I  think  that 
probably  it  should  be  tried  first,  and  in  deference  to  the 
Minority . 

THE  CHAIRMAN:   It  will  be.   His  will  be  offered 
first.   I  am  suggesting  to  you  only  that  you  give  consider- 
ation to  whether  you  want  to  offer  yours  as  a  substitute 
or  separate. 

DELEGATE  WEIDEMEYER:   Since  mine  is  a  little 
different  area,  I  would  prefer  not  to  confuse  the  two. 

THE  CHAIRMAN:  All  right.    Delegate  Johnson,  will 
you  approachjthe  rostrum,  please? 

The  pages  are  now  distributing  the  printed  copy 
of  Amendment  38.   The  Clerk  will  ring  the  quorum  bell, 
please . 

Amendment  38  in  printed  form  has  also  been 
distributed.   We  are  still  waiting  for  the  other  printed 
amendment.   In  the  meantime,  Amendment  No.  40  has  been  with 
drawn  temporarily.   Strike  the  No.  40  and  retain  the 
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amendment.   It  will  be  offered  later. 

2  Delegate  Malkus  has  an  amendment  to  Section  5.20 

3  Please  send  the  amendment  forward. 

4  The  amendment  will  be  numbered  40.   Are  the  pagejs 

5  distributing  the  amendment?   The  amendment  is  submitted  by 

6  Delegate  Malkus .   Is  there  a  second? 

7  (Whereupon,  the  amendment  was  seconded.) 

8  The  amendment  having  been  seconded  --  the  Clerk 

9  will  read  the  amendment. 

10  MR.  QUILLEN:   Amendment  No.  40  to  Committee 

11  Recommendation  No.  JB-1  by  Delegate  Malkus:   On  Page  6, 

12  Section  5.20,  Rules  Governing  Nominating  Commissions,  in 

13  Line  24  after  the  period  add  this  new  sentence: 

14  "All  meetings  of  commissions  shall  be  public 

15  meetings  and  shall  be  open  to  the  public  and  the  press." 

16  THE  CHAIRMAN:   The  amendment  having  been  seconded, 

17  the  Chair  recognizes  Delegate  Malkus  to  speak  to  the  amend-. 

18  ment. 

19  j  DELEGATE  MALKUS:   Mr.  President,  I  can't  speak 

20  very  long  on  the  subject  matter,  and  I  don't  think  I  have 

21  to  speak  long  on  the  matter,  but  this  Commission  is  going 
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to  decide  who  the  judges  are  going  to  be,  which  should  be 
of  public  interest,  and  I  always  felt  that  anything  of 
public  interest  should  be  open  to  the  public,  and  to  the 
press  . 

I  have  raised  a  lot  of  war  with  the  press,  but 
the  press  is  necessary  and  whatever  happens  to  this  amend- 
ment, I  guess  doesn't  make  any  difference;  but  I  think  the 
people  have  got  a  right  to  know. 

THE  CHAIRMAN:   Delegate  Mudd . 

DELEGATE  MUDD:   Mr.  Chairman,  ladies  and 
gentlemen   of  the  Committee,  I  rise  in  opposition  to  this 
amendment.   It  is  obviously  not  correct  as  stated  by  the 
proponent  that  the  purpose  and  function  of  these  commissions 
will  be  to  name  the  judge.   The  purpose  and  function  of 
these  commissions  is  to  determine  the  eligibility  and  qualifi- 
cations of  those  who  may  be  receptive  to  appointment  to  the 
Bench . 

Beyond  that,  these  commissions  have  no  power. 

The  whole  theory  of  nominating  commission  pro- 
cedure is  that  these  unpaid  commissions  shall  be  obligated 
to  obtain  the  best  information  available  and  on  the  basis 
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1  of  that  information,  determine  the  qualifications  of  those 
who  might  seek  appointment  to  the  Judiciary. 

3  The  rules  as  now  provided  to  govern  these  com- 

4  missions  requires  several  names  to  be  submitted  to  the 

5  governor.  He  makes  the  choice.   It  is  entirely  conceivable 

6  to  me  that  in  some  delicate  areas,  if  this  commission  is 

7  to  do  its  job,  as  it  is  the  wish,  I  am  sure,  of  this   Con- 

8  vention,  that  it  do,  some  of  these  meetings  may  have  to  be 

9  of  a  non-public  or  to  some  extent  executive  sessions. 

10  I  therefore  feel  that  a  mandate  in  the  Consti- 

11  tution  with  the  requirement  that  all  meetings  of  the  com- 

12  missions  shall  be  public  meetings  and  open  to  the  public  and 

13  press  could  in  some  measure  greatly  detract  from  the 

14  efficiency  of  the  work  of  these  commissions,  bog  down 

15  their  activities,  and  detract  rather  than  improve  the 

16  work  contemplated  to  be  performed  by  these  commissions. 

17  I  therefore  urge  you  to  vote  against  this  amend- 

18  ment. 

19  THE  CHAIRMAN:   Any  other  delegate  desire  to  speak 

20  in  favor  of  the  amendment? 

21  |  (There  was  no  response.) 


(  flirt  ll<portr-< 


THE   JACK    SALOMON    REPORTING   SERVICE 

100  Equitable  Building 

Baltimore,  Maryland  21202 


H94760 


4438 


1 
2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 


Any  other  delegate  desire  to  speak  in  opposition? 
Delegate  Willoner. 

DELEGATE  WILLONER:   Mr.  Chairman,  I  am  part  of 
the  Minority  that  is  going  to  submit  a  right  to  know  pro- 
vision as  part  of  the  Personal  Rights  and  Preamble,  and  it 
is  something  that  I  strongly  believe  in,  but  there  are 
cases,  and  this  is  one  of  those  cases  where  I  think  that 
a  provision  like  this  would  essentially  destroy  the  whole 
nominating  procedure. 

In  discussing  this  with  an  individual  lawyer 
who  may  seek  nomination  as  a  judge,  it  might  be  necessary 
to  say  things  which,  while  true  approvable,  would  neces- 
sarily adversely  affect  this  lawyer  in  his  practice  if  he 
were  not  chosen. 

It  seems  to  me  that  if  this  procedure  is  allowed 
it  were  to  be,  or  that  it  would  not  work. 

THE  CHAIRMAN:   Any  other  discussion?  Delegate 
Gleason . 


I 


DELEGATE  GLEASON:   Mr.  Chairman,  it  seems  to  me 


that  this  amendment  puts  us  right  at  the  crossroads  of  what 
some  of  us  have  been  talking  about,  the  lack  of  an  element 
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of  responsibility  where  nominating  commissions  will  in  fact 
over  a  period  of  time  select  the  judges  of  this  State. 

I  had  understood  from  the  Majority  that  this 
process  was  to  provide  a  process  whereby  the  job  would  seek 
the  man,  not  the  man  seek  the  job. 

We  are  not  talking  here  about  a  group  of  people 
that  have  been  elected  by  the  electorate.   We  are  talking 
about  people  that  have  been  put  together  by  a  combination 
of  factors,  lawyers  and  the  appointive  process.   I  think 
there  may  be  a  case  where  executive  sessions  with  respect 
to  elected  officials  dealing  with  individuals  subject  to 
appointment  to  Statewide  jobs,  but  this  is  an  entirely 
different  matter.   This  is  a  matter  where  people  are  going 
to  be  operating  and  giving  to  the  governor  of  this  State 
no  more  than  five  men . 

I  think  this  is  a  perfectly  proper  amendment, 
and  I  certainly  would  hope  that  this  Convention  and  this 
Committee  would  approve  it. 

THE  CHAIRMAN:  Any  other  delegate  desire  to  speak 
in  opposition?   Delegate  Marvin  Smith. 

DELEGATE  M.  SMITH:   Mr.  Chairman,  may  I  say  to 
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you,  sir,  may  I  echo  what  Mr.  Willoner  has  said  here  and 
to  say  to  you  that  there  are  times  when  people  might  be  re- 
garded by  some  folks  as  proper  for  the  Bench  and  yet  others 
of  us  might  know  circumstances  with  reference  to  those 
individuals  that  make  them  manifestly  improper  for  appoint- 
ment to  the  Bench;  and  this  discussion  would  of  necessity 
have  to  come  up  in  the  Nominating  Commission,  and  having 
that  discussion  on  the  record,  might  serve  to  destroy  an 
attorney  against  whom  maybe  there  is  not  grounds  for  going 
before  a  grievance  committee,  but  nevertheless  an  attorney 
who  is  improper  for  appointment  to  the  Bench. 

THE  CHAIRMAN:  Any  delegate  desire  to  speak  in 
favor  of  the  amendment?   Delegate  Koger . 

DELEGATE  KOGER:   Mr.  Chairman,  I  would  like  to 
speak  in  favor  of  the  amendment.   I  think  if  we  have  any  of 
ficeholders  who  should  be  beyond  reproach,  like  Caesar's 
wife,  it  should  be  a  judge.   I  think  we  should  know  all 
about  them.   I  think  that  all  hearings  for  judges  should  be 
open  to  the  public;  so  that  we  will  know  the  kind  of  men 
that  we  are  trying  to  appoint  to  office. 

THE  CHAIRMAN:   Delegate  Schneider. 
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DELEGATE  SCHNEIDER:   Mr.  Chairman,  I  don't  have 
too  much  in  the  way  of  new  things  to  offer,  but  I  really 

3  would  like  to  reemphasize  the  fact  that  if  this  Committee 

4  is  to  operate  in  the  manner  in  which  it  is  at  least  contem- 

5  plated  to  operate,  they  are  going  to  have  to  bring  up  per- 

6  sonalities.   They  aire  going  to  have  to  bring  up  things 

7  which  not  in  the  best  sense  should  be  made  public  about 

8  some  of  these  people  who  are  candidates  for  judgeships. 

9  They  are  going  to  have  to  completely  investigate  these 

10  people,  and  if  we  want  them  to  come  up  with  good  nominees, 

11  they  are  going  to  have  to  go  down  to  the  deepest  depths 

12  into  this  man's  history,  into  all  of  the  skeletons  in  his 

13  closet;  and  we  want  these  people  to  be  possible  slander 

14  and  libel  suits,  and  we  want  this  stuff  to  come  out  in  the 

15  public.   I  don't  think  we  do .   I  don't  think  we  want  to 

16  seriously  crimp  the  effectiveness  of  the  Committee  to  make 

17  them  afraid  to  speak  up  because  of  the  fact  the  public  and 

18  press  is  there.   I  think  this  amendment  would  very  seriously 

19  j  hurt  our  Nominating  Commission  as  we  see  it. 

20  i  THE  CHAIRMAN:  Any  other  delegate  desire  to  speak 

21  in  favor  of  the  amendment?   Delegate  Mason. 
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DELEGATE  MASON:   Mr.  Chairman,  I  rise  to  speak 
in  favor  of  the  amendment.   I  do  so  because  I  think  we  can 
draw  an  analogy  from  this  amendment  with  the  method  in  whic 
judges  are  appointed  to  the  Federal  Bench. 

Nominees  of  the  Federal  Bench,  their  names,  are 
submitted  to  the  Judiciary  Committee,  and  I  think  they 
rigorously  examine  every  candidate  and  every  nominee  neces- 
sary for  a  judgeship  in  the  Federal  system;  so  I  think 
that  we  should  at  least  know  all  about  the  judges  that  we 
appoint . 

THE  CHAIRMAN:   Delegate  Scanlan. 

DELEGATE  SCANLAN:   In  speaking  against  the 
amendment,  may  I  be  permitted,  as  Mr.  Mason  did,  to  give 
you  an  analogy  from  Federal  experience.   The  Bar  Association 
of  the  District  of  Columbia  has  a  Judicial  Selections 
Committee.   I  was  privileged  to  serve  on  that  committee 
for  two  years,  during  the  course  of  which  many  times  we 
were  called  upon  to  give  our  recommendations  as  to  persons 
being  considered  for  the  Federal  Bench,  although  of 
course,  the  Bar  Association's  recommendations,  as  they  are 
in  Maryland,  are  on  the  advisory. 
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In  one  instance  at  one  meeting,  a  distinguished 
lawyer  had  been  recommended  for  promotion  to  the  highest 
Court  of  Appeals  in  the  District  of  Columbia.   At  that  meet- 
iig  one  of  the  members  of  the  committee  brought  up  information 
about  a  person  who  was  at  one  time  a  partner  of  this  man. 
There  was  no  question  that  as  far  as  the  partner  was  con- 
cerned, he  had  been  guilty  of  grossly  unethical  conduct. 
The  way  the  matter  was  presented  at  the  first  meeting,  it 
looked  like  this  happened  at  a  time  when  this  man  was  a 
partner  of  the  man  being  considered  for  the  Federal  judge- 
ship.  The  committee,  however,  did  not  decide  that  day, 
and  sought  more  information.   The  next  meeting  we  were  pro- 
vided with  the  information  that  made  it  perfectly  clear 
that  when  the'man  acted  unethically,  he  was  no  longer  a  partnejr 
of  the  person  who  was  being  considered  for  the  Federal 
Bench.   If  that  first  meeting  had  been  public,  not  only 
would  the  professional  reputation  of  a  distinguished  lawyer 
been  smeared  and  perhaps  fatally  impaired,  he  would  not 
have  been  appointed,  I  am  sure,  to  the  high  office  that  he  ! 
was  appointed  to  and  where  he  serves  now  with  the  greatest 
distinction . 
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1  I  can't  think  of  anything  worse  than  opening 

2  up  the  meeting  of  these  commissions  to  the  press.   I  think 

3  many,  many  lawyers,  however,  whatever  their  integrity, 

4  whatever  their  past,  would  be  very  disinclined  to  permit 

5  their  name  to  be  submitted  to  such  commission  to  have  it 

6  bandied  about  and  their  life  history  bandied  about  in  a 

7  public  meeting.   They  would  prefer  to  continue  to  practice 

8  law  and  forego  the  judgeship. 

9  THE  CHAIRMAN:   Delegate  Grant. 

10  DELEGATE  GRANT:   I  rise  to  support  the  amendment 

11  First  of  all,  we  are  not  talking  about  Bar  Association 

12  meetings,  and  I  presume  the  Bar  Association  could  still 

13  make  their  recommendations  to  the  Commission.   For  this 

14  reason,  I  don't  think  the  reasons  advanced  by  Delegate 

15  Scanlan  are  absolutely  controlling.   If  a  man  does  not 

16  want  to  be  considered  for  a  judgeship,  it  would  be  very 

17  simple  to  indicate  so  to  the  Commission.   If  a  man's  life 

18  cannot  come  up  to  complete  scrutiny,  he  should  not  aspire 

19  to  the  office  of  judge.   You  must  remember  that  these  people 

20  that  we  are  picking  in  the  Commission,  this  will  be  the 

21  selection.   The  governor  has  only  a  ministerial  duty  of 
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1  appointing  one  of  the  group  that  is  given  to  him.   He  is 

2  given  no  leeway. 

3  I  point  out  to  you  the  situation  in  the  Federal 

4  Government  where  the  nominations  for  the  Federal  Bench  are 

5  given  very,  very  careful  scrutiny  by  the  Senate  before 

6  their  confirmation.   This  would  simply  provide  that  once  a 

7  man  has  indicated  that  he  would  aspire  to  a  judgeship, 

8  that  he  is  willing  to  have  his  life  put  on  the  line,  then 

9  I  think  that  it  should  be  that  his  record  should  be  avail- 

10  able,  should  be  available  to  public  comparison  with  the 

11  record  of  the  other  people.   If  a  man  doesn't  want  to  do 

12  this,  it  would  be  a  very  simple  matter  for  him  to  indicate 

13  he  does  not  wish  to  be  so  considered.   I  point  out  to  you 

14  the  example  of  Justice  Warren,  who  was  Chief  Judge  of  the 

15  Supreme  Court,  and  if  you  will  recall  at  the  hearing  Justict 

16  Warren  brought  out  all  kinds  of  things,  yet  today  he  sits  a$ 

17  Chief  Justice. 

18  THE  CHAIRMAN:   The  Chair  recognizes  Delegate 

19  Bard  to  speak  in  opposition  to  the  amendment. 

20  DELEGATE  BARD:   Before  speaking  in  opposition 

21  to  the  amendment,  Mr.  Chairman,  may  I  ask  Delegate  Mudd  a 
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21 


THE  CHAIRMAN:   I  don't  think  so  inasmuch  as  therl 


are  several  other  people  seeking  the  Floor  to  talk.   I 
will  recognize  you  at  the  proper  time.   Delegate  Hargrove. 

DELEGATE  HARGROVE:   Mr.  Chairman,  if  we  were  to 
pass  the  amendment,  I  think  we  should  then  suggest  an 
amendment  whereby  the  Executive  or  the  Committee  of  the 
Legislative  who  considers  executive  appointments  should 
have  those  meetings  open  to  the  public.   As  I  understand, 
they  are  generally  closed  sessions.   We  should  also  offer 
amendments  to  the  provision  on  disability  of  judges,  be- 
cause we  do  in  a  sense  there  do  the  same  thing. 

I  would  suggest  that  the  Federal  analogy  is  an 
extremely  poor  one,  because  in  the  Federal  system,  the  judg 
is  selected,  and  it  is  then  that  he  is  open  to  scrutiny 
of  the  Senate.   We  are  not  talking  about  the  same  thing. 
We  are  talking  about  the  process  of  selecting  one  man. 
This  is  done  by  the  American  Bar  Association  and  several 
committees,  and  this  information  certainly  is  not  mandatory! 
on  the  public  in  order  to  disclose  the  good  points  or  the 
bad  points . 
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I  think  if  this  amendment  is  passed,  the 
Nominating  Committee  is  hampered  very  seriously  in  con- 
sidering the  best  people  for  the  judgeship. 

THE  CHAIRMAN:  Delegate  Macdonald. 

DELEGATE  MACDONALD:   Will  Delegate  Malkus  yield 
for  a  question? 


question? 


to 

THE  CHAIRMAN:   Delegate  Malkus,  do  you  yield/a 

DELEGATE  MALKUS:   I  will,  sir. 

THE  CHAIRMAN:  Delegate  Macdonald. 

DELEGATE  MACDONALD:   I  think  this  is  the  one 
time,  Mr.  Chairman,  that  the  mike  is  turned  on. 

Delegate  Malkus,  would  you  agree  to  an  amend- 
ment of  your  amendment  reading  as  follows:   "And  the 
governor  shall  not  discuss  any  appointment  with  any  member 
of  his  staff  or  any  other  person  except  at  a  meeting  open 
to  the  press  and  the  public"? 

THE  CHAIRMAN:   Delegate  Malkus. 

DELEGATE  MALKUS:   Will  the  proponent  of  this 
anendment  re-read  it,  sir? 

THE  CHAIRMAN:   Delegate  Macdonald,  will  you  re- 
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state  your  question? 

DELEGATE  MACDONALD:   The  question  is,  will 
Delegate  Malkus  agree  to  an  amendment  of  his  amendment,  so 
as  to  add,  on  Line  7,  after  the  word  "press",  "And  the 
governor  shall  not  discuss  any  appointment  with  any  member 
of  his  staff  or  any  other  person  except  in  a  meeting  open 
to  the  public  and  the  press"? 

THE  CHAIRMAN:   Delegate  Malkus . 

DELEGATE  MALKUS:   Mr.  President,  my  voice  has 
just  about  gone.   After  this,  I  am  going   to  go  home. 

I  don't  know  what  my  deskmate  is  trying  to  do. 
I  know  what  I  am  trying  to  do.   This  Niles  plan  provides 
for  a  closed  shop.   She  is  closed  right  from  the  top  on 
down  to  the  bottom,  and  it  has  been  the  intention  of  some 
members  of  this  assembly,  and  you  include,  Mr.  President, 
that  this  shall  be,  and  it  will  be. 

I  personally  have  never  closed  the  door  to  my 
Committee  when  I  was  the  Chairman  on  any  subject  matter 
that  the  press  wanted  to  record.   I  believe  that  we  are 
public  chattels,  and  the  public  has  got  a  right  to  know 
what  we  do,  what  we  think,  and  what  we  are. 
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THE  CHAIRMAN:   Delegate  Malkus ,  you  have  a  half 
minute  more  to  answer  the  question. 

DELEGATE  MALKUS:   Mr.  President,  I  think  maybe 
I  can  last  that  long,  but  all  I  want  is  the  people  to  know 
who  their  judge  is  going  to  be.   Somebody  said  something 
about  Caesar's  wife,  but  if  you  are  going  to  be  a  judge,  let 
be  clean.   Let  the  people  know  what  you  are  before  you  are 
appointed. 

This  is  the  only  hope  we  have  got,  Mr.  President 
This  is  the  only  hope  we  have  got,  because  this  is  a  closed 
shop.   Let  the  press  come  in  and  let's  listen  to  what  the 
candidate  has  to  say  and  what  is  being  said  against  him. 
I  don't  know  whether  I  answered  my  deskmate's  question  or 
not,  but  I  want  to  say  this:   I  want  the  people  to  know 
who  the  judge  is  going  to  be  before  he  is  appointed. 

THE  CHAIRMAN:   The  Chair  is  not  clear  as  to 
whether  you  have  answered  the  inquiry.   Is  that  your  answer, 
Delegate  Malkus?   You  were  asked  whether  you  would  agree  to1 
an  amendment,  and  I  am  not  clear  whether  you  are  rejecting 
it  or  acquiescing. 

DELEGATE  MALKUS:   Mr.  President,  when  I  am  not 
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1  sure  as  to  what  the  amendment  does,  I  will  always  oppose  it, 
and  I  am  not  so  sure  what  this  amendment  does;  and  there- 

3  fore  I  would  not  agree  to  it. 

4  THE  CHAIRMAN:   I  understand  that  Delegate  Malkus 

5  rejects  the  suggestion  ofiDelegate  Macdonald .   The  Chair 

6  recognizes  Delegate  Marion. 

7  DELEGATE  MARION:   Mr.  Chairman,  as  Delegate 

8  Hargrove  pointed  out,  the  analogy  which  several  speakers 

9  in  favor  of  the  amendment  have  used  is  inappropriate  be- 

10  cause  their  entire  investigatory  process  is  carried  on, 

11  not  in  front  of  the  public  and  not  in  front  of  the  press, 

12  but  if  one  name  is  submitted  to  the  Senate  of  the  United 

13  States  it  then  becomes  public,  but  there  is  no  disclosure 

14  of  all  of  the  names  which  might  have  been  considered  which 

15  for  one  reason  or  another  were  not  recommended  by  the 

16  President  in  that  instance. 

17  Now,  if  we  truly  want  to  have  the  job  seek  the 

18  man,  as  Delegate  Gleason  indicated,  we  will  vote  against 

19  '.        this  amendment . 

20  One  of  the  factors  which  makes  the  Nominating 
Commission  procedure  work  so  well  in  the  State  of  Missouri 
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is  that  large  numbers  of  lawyers  can  be  considered  by  the 
Commission  without  fear  that  if  they  are  not  placed  upon  th 
list  which  is  submitted  to  the  governor,  that  that  fact 
will  be  generally  bandied  about  in  the  public  press .   If 
we  want  to  have  a  large  number  of  lawyers  to  be  considered 
by  a  nominating  commission,  we  will  not  require,  as  this 
amendment  proposes  to  do  in  all  of  these  meetings  and  all 
of  the  discussion  about  the  qualifications  of  all  of  these 
persons  under  consideration,  that  it  be  made  available  and 
generally  public  knowledge.   I  urge  defeat  of  the  amendment 

THE  CHAIRMAN:   Any  other  delegate  desire  to 
speak  in  favor  of  the  amendment?   Any  delegate  desire  to 
speak  in  opposition?  Delegate  Rybczynski. 

DELEGATE  RYBCZYNSKI:   I  would  like  to  ask  either 
Delegate  Gleason  or  Delegate  Marion  a  question  concerning 
their  previous  statements. 

THE  CHAIRMAN:   Which  do  you  desire  to  question? 

DELEGATE  RYBCZYNSKI:   Since  Delegate  Gleason 
made  the  statement  first,  I  will  ask  him  if  he  will  yield. 

THE  CHAIRMAN:   Delegate  Gleason,  do  you  yield 
to  a  question? 


('ourt  Hrpnrtrr* 


THE   JACK    SALOMON    REPORTING   SERVICE 

100  Equitable  Building 

H.illimorr,  Maryland  21202 


539-C760 


4452 


1  DELEGATE  GLEASON:   I  yield. 

2  THE  CHAIRMAN:   Delegate  Rybczynski . 

3  DELEGATE  RYBCZYNSKI:   Delegate  Gleason,  if  you 

4  will  recall,  yesterday  I  asked  the  question  of  several 

5  people  as  to  how  the  lay  members  of  these  commissions  will 

6  know  about  the  lawyers  about  whom  they  are  to  judge.   In 

7  other  words,  my  experience  is  that  lay  people  simply  do 

8  not  know  enough  of  the  lawyers  who  are  practicing  to  know 

9  who  is  actually  best  qualified.   They  don't  see  them  in 

10  court,  they  don't  see  them  in  their  offices. 

11  Now,  today  you  have  said  and  Delegate  Marion 

12  has  said,  that  the  job  must  seek  the  man. 

13  Now,  if  applicants  or  qualified  people  for  the 

14  judgeships  are  not  to  submit  their  own  names  and  their 

15  friends  are  not  to  submit  their  names,  how  are  these  lay 

16  people  going  to  find  out  about  the  people  who  are  best 

17  qualified  for  these  jobs? 

18  THE  CHAIRMAN:  Delegate  Gleason. 

19  j  DELEGATE  GLEASON:   Well,  I  can  say  to  the  dele- 

i| 

gate,  I  imagine  that  the  names  that  will  come  before  the 

Commission  will  come  from  a  variety  of  sources.   First  of 
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1      all,  the  members  themselves  will  have  names  of  their  own 
volition.   Names  will  be  submitted  by  Bar  Associations, 
other  organizations,  et  cetera. 

4  Now,  I  don't  expect  the  requirement  that  these 

sessions  be  open  to  the  public  will  drag  into  public  scru- 
tiny all  the  details  of  individuals'  lives,  because  I 

7  imagine  that  the  members  of  this  Commission  will  act  res- 

8  ponsibly. 

My  only  argument  is  that  we  are  not  dealing 

10  here  with  an  elective  process.   Since  we  are  not,  it  seems 

11  to  me  that  that  check  on  the  people's  right  ought  to  be 

12  instituted  on  a  constitutional  level  because  we  are  in  an 

13  innovation  stage  in  setting  up  the  commissions  in  the  first 

14  place;  but  the  names  themselves  come  from  a  variety  of 

15  sources .   I  presume  they  will  come  from  members  of  the 

16  government,  they  will  come  from  members  of  the  General 

17  Assembly,  from  the  governor,  from  places  elsewhere,  but 

18  the  thing  that  disturbs  me  about  the  commissions  themselves 

19  is,  there  is  absolutely  nothing  in  this  provision  that  is 

20  going  to  say  how  they  shall  operate,  whether  the  list  is 

21  j   ever  made  public,  and  so  how  are  people  supposed  to  know? 
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THE  CHAIRMAN:   Delegate  Mudd ,  will  you  yield 
to  a  question  from  Delegate  Bard? 

DELEGATE  MUDD:   Yes,  Mr.  Chairman. 

THE  CHAIRMAN:   Delegate  Bard. 

DELEGATE  BARD:   Delegate  Mudd,  what  is  the  natur^ 
of  the  Report  of  the  Nominating  Committee?   Might  it  be 
more  than  a  mere  listing  of  names? 

THE  CHAIRMAN:  Delegate  Mudd. 

DELEGATE  MUDD:   It  is  entirely  possible  in  my 
judgment,  Delegate  Bard,  that  the  Commission  in  its  wisdom 
might  elect  to  give  the  governor  some  summary  of  the  quali- 
fications of  those  on  the  list,  and  could  pass  on  to  the 
governor  some  of  the  information  that  prompted  the  Com- 
mission in  selecting  for  nomination  those  who  are  transferred 
to  the  governor  for  consideration  for  appointment. 

THE  CHAIRMAN:   Delegate  Bard. 

DELEGATE  BARD:   Then,  Mr.  Chairman,  I  should 
like  to  say  just  a  few  words  against  the  amendment. 

I  believe  that  the  important  factor  is  that  we 
will  be  aware  of  the  characteristics  of  those  who  are  to 
be  considered  seriously.   I  think  this  is  the  key  point 
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1  here.   Will  we  know  what  are  the  characteristics  of  those 
who  are  to  be  considered  seriously? 

3  Here  we  do  have  an  analogy  to  the  Federal  ex- 

4  perience. 

5  THE  CHAIRMAN:  Are  you  ready  for  the  question? 

6  Delegate  Harry  Taylor,  for  what  purpose  do  you  rise? 

7  DELEGATE  H.  TAYLOR:   I  have  a  question  I  would 

8  like  to  ask  the  sponsor  of  the  amendment. 

9  THE  CHAIRMAN:  Delegate  Malkus ,  do  you  yield  to 

10  a  question? 

11  DELEGATE  MALKUS:   Yes,  Mr.  President,  I  always 

12  yield,  at  all  times. 

13  THE  CHAIRMAN:  Delegate  Harry  Taylor,  state  your 

14  question. 

15  DELEGATE  H.  TAYLOR:   Is  this  the  secret  amend- 

16  ment  we  heard  about  this  morning? 

17  THE  CHAIRMAN:   Delegate  Malkus. 

18  DELEGATE  MALKUS:   I  can't  answer  that  question. 

i 

19  There  are  a  lot  of  secrets  going  on  here.   I  will  be  very 

20  frank  with  you,  Harry,  I  don't  know. 

21  !  THE  CHAIRMAN:   Are  you  ready  for  the  question? 

I 

ll  
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1  The  question  arises  on  the  adoption  of  Amendment  No.  40. 
A  vote  Aye  is  a  vote  in  favor  of  the  amendment.   A  vote 

3  No  is  a  vote  against.   Cast  your  vote. 

4  Has  every  delegate  voted?   Does  any  delegate 

5  desire  to  change  his  vote?   The  Clerk  will  record  the  vote 

6  There  being  22  votes  in  the  affirmative  and 

7  104  in  the  negative,  the  motion  fails.   The  amendment  is 

8  rejected. 

9  The  pages  will  now  please  distribute  Amendment 

10  DM.   This  will  be  Amendment  No.  41.   The  Clerk  will  read 

11  the  amendment . 

12  MR.  QUILLEN:   Amendment  No.  41  to  accompany 

13  Minority  Report  No.  JB-1  to  Committee  Recommendation 

14  JB-1,  by  Delegates  Johnson,  Harkness,  Hickman,  Kahl,  Murphy 

15  Siewierski  and  Rush:   On  Page  6,  Section  5.21,  beginning 

16  at  Line  26,  strike  out  down  through  the  period  in  Line  43, 

17  and  insert  in  lieu  thereof  the  following: 

18  "Section  5.21  Term  of  Office  of  Judges  of  Ap- 

19  pellate  Courts.   The  continuance  in  office  of  each  judge 

1 1 

20  |j  of  the  Court  of  Appeals  and  the  Intermediate  Appellate 

i! 

Court  shall  be  subject  to  approval  or  rejection  by  the 
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electorate  at  the  next  general  election  following  the  ex- 
piration of  two  years  from  the  date  of  his  appointment  and 
every  10  years  thereafter  so  long  as  he  retains  his  office. 
The  continuance  of  office  of  such  judges  shall  be  subject 
to  approval  or  rejection  by  the  electorate  of  the  entire 
State." 

THE  CHAIRMAN:   The  amendment  has  been  moved  by 
Delegate  Johnson,  is  seconded.   The  Chair  recognizes  Dele- 
gate Johnson  to  speak  to  the  amendment. 

DELEGATE  JOHNSON:   Mr.  Chairman  and  fellow 
delegates,  I  sincerely  hope  that  the  meaning  of  our  amend- 
ment, as  indicated  in  our  Minority  Report,  is  clear. 

There  is  no  attempt  here  to  mislead  you. 

The  Minority  has  been  carrying  the  ball  pretty 
much  with  respect  to  differences  of  opinion  with  the 
Majority  Report,  and  I  think  it  is  only  fair,  fitting  and 
proper  that  we  should  continue  to  present  to  you  for  your 
consideration,  serious  deliberation  and  debate,  matters 
which  we  think  go  right  at  the  heart  of  principle  and 
democracy  in  our  republican  form  of  government. 

I  want  to  indicate  at  the  outset  that,  because 
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of  the  actions  of  the  Committee  of  the  Whole  with  respect 
to  nominating  commissions,  because  of  that  action,  fellow 
delegates,  and  not  in  spite  of  it,  but  because  of  it,  we 
deem  it  even  more  fitting  and  right  to  urge  adoption  of 
this  amendment . 

Now,  what  this  does,  of  course,  is  establishes 
initially  a  different  means  of  retaining,  a  different 
means  of  tenure,  a  different  means  of  election  between  the 
Appellate  Court  judges  and  the  Superior  Court  and  District 
Court  judges . 

Mr.  Chairman  and  fellow  delegates,  in  the  opiniojn 
of  the  Minority  members  of  the  Judicial  Branch  Committee, 
there  is  this  great  myth,  that  when  a  judge  has  to  submit 
himself  to  a  general  election,  even  though  he  is  a  sitting 
judge,  he  is  likely  to  be  beaten,  so  to  speak;  therefore, 
high-minded,  dedicated,  upstanding,  qualified  persons  will 
not  give  up  their  alleged  very  lucrative  law  practices  for 
uncertain  public  services. 

Now  this  is  alleged  by  the  Majority  and  others, 

in  spite  of  all  the  evidence  supplied  by  our  outstanding 

the 
Maryland  judiciary  at/present,  as  well  as  in  the  past,  under 
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our  elective  system. 

Somehow,  fellow  delegates,  this  argument  is  never 
used  with  respect  to  governors,  Senators,  Congressmen, 
legislators,  City  councilmen  or  County  Commissioners;  but 
I  submit  to  you  that  if  the  Committee  of  the  Whole  and 
this  Convention  takes  this  bold  step  backwards  because  we 
would  be  returning  to  an  era  and  to  a  system  that  preceded 
this  century,  if  we  take  this  step  backwards,  and  I  sub- 
mit to  you  that  a  very  serious  move  will  be  made  by  like 
proponents,  sometime  perhaps  twenty- five  or  fifty  years 
from  now  with  respect  to  the  office  of  governor  or  some 
other  high  elective  office,  because  after  all  if  the  prin- 
ciple is  true  that  the  very  best  men  are  not  available 
because  of  the  election  process  for  judge,  then  it  seems 
to  me  that  same  argument  could  be  made  with  respect  to 
governor . 

I  am  sure  that  each  and  every  individual  in  this: 
room  would  be  shocked  and  horrified  by  such  a  proposition. 
It  is  perfectly  natural,  it  is  perfectly  obvious,  we  don't 
always  get  the  very,  very,  very  best  man  for  high  elective 
office,  because  he  doesn't  want  to  run  the  risk  of  an 
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election,  and  that  is  the  risk  that  we  take,  in  our 
republican  form  of  government. 

As  I  understand,  we  have  before  us  another  pro- 
posal under  another  Article  allowing  for  elected  boards 
of  education  in  the  county. 

Now,  will  this  not  doom  our  entire  education 
system,  because  as  I  understand  the  Majority  theory,  quali- 
fied persons  will  not  appear  in  public  at  any  time,  nor 
will  they  submit  their  qualifications  before  the  electorate 

As  I  indicated  the  other  day,  it  is  a  fact 
that  in  all  of  the  judicial  elections  for  Circuit  Court 
judges  in  our  State  over  the  past  twenty- five  years  or  so, 
only  four  men  who  were  originally  appointed  and  who  were 
seeking  their  first  full  elective  terms  have  been  defeated. 

I  submit  to  you  that  in  fewer  than  a  half  a 
dozen  other  contests  was  the  vote  even  close,  indicating 
only  token  opposition,  if  any,  in  those  elections. 

We  submit  that  judges  need  not  fear  facing  long 
and  costly  elections  every  time  they  come  up  for  election 
for  a  new  term. 

This  is  another  myth,  because  in  only  50  per  cent 
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of  the  primaries  was  there  a  contest  and  in  approximately 
only  one-fourth  of  the  general  elections  was  there  a  con- 
test . 

I  ask  you  to  review  the  actions  of  the  Committee 
of  the  Whole  yesterday  with  respect  to  nominating  commis- 
s  ions  and  to  take  into  consideration  what  we  were  about 
to  do  today. 

Every  witness  that  appeared  before  our   Committee, 
for  the  proponents  and  opponents  alike  of  this  particular 
nomination  and  selection  and  noncompetitive  election  pro- 
cess, everyone  said  that  running  against  a  record  is  tanta- 
mount to  a  lifetime  appointment;  and  you  have  heard,  I 
believe,  and  I  am  sure  that  you  will  hear  again,  that  you 
simply  cannot  beat  somebody  with  nobody. 

Now,  although  there  have  been  two  occasions,  I 
believe,  where  a  judge  has  been  defeated  by  this  process,  I 
understand  that  these  two  occasions  span  twenty-five  years, 
and  cover  approximately  six  or  seven  States  that  have  the 
noncompetitive  election. 

I  don't  think  that  this  is  an  argument  for  non- 
competitive elections. 
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Consider  that  if  judges  are  to  be  appointed 
by  a  nominating  commission,  as  this  Committee  has  already 
indicated,  without  the  benefit  of  perusal  by  persons  who 
have  to  answer  to  the  people,  then  should  we  not  seriously 
consider  whether  or  not  we  are  establishing  a  system  by 
way  of  these  noncompetitive  elections  that  future  genera- 
tions will  be  rebuked  as  the  delegates  to  the  1851  Maryland 
Constitutional  Convention  did. 

I  submit  that  if  we  did  not  have  nominating 
commissions,  and  if  an  elected  representative  of  the  people 
would  have  had  final  say,  full  and  final  say,  I  doubt  very 
much  if  this  amendment  would  be  offered;  although  I  would 
probably  support  it. 

I  can  appreciate  the  great  concern  that  many 
members  of  this  body  have  concerning  election  of  judges, 
and  I  am  very  sympathetic  to  those  rare  occasions  when 
either  a  candidate  for  the  office  of  judge,  or  as  I  under- 
stand it,  although  I  have  never  seen  it,  a  judge  goes 
beyond  the  bounds  of  propriety  and  acts  in  a  way  that  is 
not  becoming  to  the  office  of  judge. 

THE  CHAIRMAN:   You  have  one  minute,  Delegate 
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Johnson . 

2 

DELEGATE  JOHNSON:   This  is  a  fact,  but  would 

3 

we  destroy  all  of  the  flowers  in  Maryland  because  a  large 

4 

number  of  people  suffer  with  hay  fever?   Would  we  close 

5 

down  all  of  the  racetracks  in  Maryland  because  some  people 

6 

are  compulsive  gamblers? 

7 

Fellow  delegates,  there  are  just  some  things 

8 

that  we  have  to  learn  to  live  with,  and  I  think  it  would 

9 

be  a  very,  very  serious  mistake  if  we  would  eliminate  this 

10 

election  process  . 

11 

I  submit  that  there  is  a  difference  between 

12 

Appellate  Court  and  the  District  Court  level,  and  I  urge 

13 

you  to  give  this  matter  very,  very  serious  consideration, 

14 

in  spite  of  all  the  actions  of  this  Committee  to  the  con- 

15 

1 

trary  . 

- 

THE  CHAIRMAN:   Delegate  Mudd . 

17 

17 

DELEGATE  MUDD:   Mr.  Chairman,  I  would  like  to 

18 

i 
yield  three  minutes  of  my  controlled  time,  or  more  if  he 

i 

19 

likes,  to  Delegate  James. 

20 

THE  CHAIRMAN:   Delegate  James. 

21 

DELEGATE  JAMES:   Mr.  Chairman,  fellow  delegates,; 

i 
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I  would  like  to  argue  in  favor  of  the  judge  running  against 
his  record . 

Under  the  present  law  a  governor  appoints  a  judge 
in  the  first  instance.   There  is  probationary  service  of 
a  minimum  of  one  year.   Then  there  is  an  election.   The 
election  consists  of  the  primary,  it  permits  cross-filing, 
and  then  the  general  election,  which  has  no  party  designa- 
tion.  The  election  is  for  fifteen  years,  and  again  for 
fifteen  years  if  the  judge  has  not  achieved  the  age  of 
seventy.   He  is  reappointed  in  the  normal  customary  prac- 
tice, and  then  he  goes  through  the  process  of  reelection. 
This  reappointment  is  customary.   It  is  seldom  the  judge  is 

not  reappointed;  so  in  practice,  the  Maryland  system  is 

an 
really/appointive  system.   70  per  cent  of  Maryland's  judges: 

presently  serving  were  appointed  by  Governor  Tawes .   Not 

one  of  these  appointments,  Democrat  or  Republican,  was 

defeated  at  the  polls.   Governor  McKeldin's  record  was 

almost  as  good. 

In  practice,  an  appointive  judge  is  seldom  de- 
feated . 

The  reason  simply  is  sitting  judges  are  backed 


Court  Ht-pnrtr 


THE   JACK    SALOMON    REPORTING    SERVICE 

100  Equitable  Building 

Baltimore.  .Maryland  21202 


.r,3'j-6760 


1 

2 

3 

4 

5 

6 

7 

8 

9 
10 
11 
12 
13 

14 

I 
15 

16 

17 

18 

19 

20 

21 


4465 


by  the  press  and  the  Bar,  and  this  is  known  to  everyone. 
In  most  cases  there  is  simply  no  contest.   Reappointment, 
let's  say  in  fifteen  years,  is  customary.   I  don't  know 
of  a  single  instance  in  which  a  judge  has  not  been  re- 
appointed, except  possibly  in  a  situation  where  he  is 
approaching  the  age  of  seventy. 

Unfortunate  results  of  this  system  are  numerous 
The  first  and  most  serious  objection  is  that  a  sitting 
judge  must  risk  violation  of  judicial  ethics  to  get  the 
elected  fifteen-year  term. 

Let  me  read  to  you  from  the  Canons  of  Judicial 
Ethics,  the  American  Bar  Association  Canons,  as  adopted  in 
Maryland . 

"Section  258,  Partisan  Politics.   He  should  avoid 
making  political  speeches,  making  or  soliciting  payment 
of  assessments  or  contributions  to  party  funds,  the  public 

endorsement  of  candidates  for  political  office,  and  par- 

I 
ticipation  in  party  conventions.   He  should  neither  accept 

nor  retain  a  place  on  any  party  committee  nor  act  as  party 

leader,  nor  engage  generally  in  partisan  activities." 

This  is  so  tight  in  Maryland  that  the  Maryland 


Court  llrrxirtir* 


THE   JACK.    SALOMON    KLFUKI'INO    SLHVlLi 

100  Kquitntile  Building 

H.illimore,  Maryland  21202 


:,3$-€760 


1 

2 

3 

4 

5 
6 

7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 


4466 


Bar  Association  added  this  amendment:   "Where,  however, 
it  is  necessary  for  judges  to  be  nominated  and  elected  as 
candidates  of  a  political  party,  nothing  herein  contained 
shall  prevent  the  judge  from  attending  or  speaking  at 
political  gatherings  or  making  contributions  to  campaign 
funds  of  the  party  that  has  nominated  him  and  seeks  elec- 
tion or  reelection." 

Now,  Paragraph  30  in  part  reads,  "If  a  judge  -- 
this  is  under  Candidacy  For  Office  --  if  a  judge  becomes  a 
candidate  for  any  judicial  office,  he  should  refrain  from 
all  conduct  which  might  tend  to  arouse  reasonable  suspicion1 
that  he  is  using  the  power  and  prestige  of  his  judicial 
office  to  promote  his  candidacy,  or  the  success  of  his 
party.   He  should  not  permit  others  to  do  anything  in  behalif 
of  his  candidacy,  which  would  reasonably  lead  to  such 
suspicion . " 

Now,  if  it  is  possible  to  run  for  office  and  com- 
ply with  all  of  those  rigid  rules  of  ethics,  it  would  be  a 
surprise  to  me . 

Now,  the  next  objection  is  that  he  simply  must 


21    spend  a  large  sum  of  money  for  election  expenses  to  secure 
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the  fifteen-year  term.   Of  course,  everyone  knows  the 
problems  of  raising  money  and  placing  enough  money  in  the 
campaign  fund  to  get  the  advertisements  and  what  is  neces- 
sary, and  this  places  any  candidate,  who  is  in  a  stringent 
financial  situation,  in  a  very  difficult  situation,  es- 
pecially if  he  is  a  candidate  for  the  Judiciary. 

So  the  alternative  is  that  he  has  lawyers  and 
Bar  Associations  to  promote  his  candidacy.   This  inevit- 
ably leaves  a  judge  indebted  to  these  people  who  have 
actively  promoted  his  campaign. 

The  spacing  of  this  process  eliminates  many 
qualified  lawyers.   Moreover,  the  fifteen-year  term  such 
as  we  have  in  the  Judiciary  today  is  really,  it  really 
amounts  in  a  sense  to  election  for  life.   The  average 
lawyer  is  in  the  neighborhood  of  fifty- five  when  he  is 
appointed  to  the  Bench,  and  the  fifteen-year  term  really 
gives  him  a  lifetime  service,  so  that  the  incentive  in  a 
s  ense  for  doing  a  good  job  is  removed  because  he  never  has 
to  be  responsible  to  the  people  again. 

My  conclusion  simply  is  that  the  elective  aspects 
of  Maryland's  judicial  system  is  simply  one  grand  illusion.  | 
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The  law  should  be  adopted  to  the  practice,  appointment  of 
running  against  election  and  reduction  of  the  term  to  per- 
mit more  frequent  reviews  of  that  record,  and  this  system 
would  provide  an  incentive  to  stimulate  energetic  judicial 
service . 

Thank  you,  Mr.  Chairman. 

THE  CHAIRMAN:   Delegate  Mudd . 

DELEGATE  MUDD:   May  I  yield  three  minutes  to 
Delegate  Gallagher? 

THE  CHAIRMAN:   Delegate  Gallagher. 

DELEGATE  GALLAGHER:   Mr.  Chairman,  ladies  and 
gentlemen  of  the  Committee,  I  think  it  is  important  to 
realize  some  of  the  very  unfortunate  effects  that  occur 
when  a  member  of  the  Bar  runs  against  a  sitting  judge. 
In  many  communities,  and  in  Baltimore  City,  oftentimes  the 
lawyer  may  appear  before  the  judge  during  the  period  of  time 
in  which  he  is  conducting  campaign,  and  regardless  of  the 
best  intentions  on  the  part  of  judge  and  lawyer  who  is  seek*- 
ing  the  office,  the  client,  of  course,  can  indulge  in  some 
considering  wonderment  about  whether  or  not  his  case  is 
being  properly  considered  and  properly  represented,  so 
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that  there  is  this  aspect  of  a  reflection  on  justice  and  a 
certain  suspicion  that  falls  over  litigation  which  in- 
volves  the  judge  and  the  lawyer  who  is  running  against 

him. 

i 

Also  it  is  quite  apparent  that  in  these  campaigns 
the  lawyer  who  is  running  against  the  sitting  judge  certainly 
is  not  as  restricted  and  confined  under  the  rules  of  ethics 
as  Senator  James  has  read  them  to  you,  and  consequently, 
the  lawyer  can  indulge  in  a  great  deal  of  freewheeling 
politicking,  so  to  speak;  he  can  afford  to  go  out  on  the 
fringes  of  what  is  proper  and  prudent  and  make  public 
statements  that  perhaps  may  be  intended  only  to  cast  dis- 
credit upon  the  judge  against  whom  he  may  be  running,  but 
ultimately,  of  course,  cast  discredit  and  suspicion  upon 
the  Judiciary  itself.   So  what  you  really  have,  it  seems 
to  me  in  these  elections  as  they  are  conducted  and  as  it 
is  suggested  they  be  conducted  is  a  member  of  the  Judiciary, 
both  of  whose  hands  are  tied  behind  his  back.   He  cannot 
honestly  and  fully  present  himself  to  the  public.   He 
cannot  campaign  in  the  full  sense  of  the  word,  and  yet  he  has 
running  against  him  an  attorney  who  has  really  no  limitations 
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placed  upon  him  with  respect  to  the  extent  to  which  he 


can  go 


THE  CHAIRMAN:   You  have  one-half  minute. 


DELEGATE  GALLAGHER:   The  question  of  finances 
I  alluded  to  yesterday  --  it  is  very  difficult  and  unwise, 
it  seems  to  me,  for  judges  to  deal  with  political  leaders, 
and  to  pay  to  be  placed  upon  the  ballot,  and  unfortunately 
this  entire  process  is  one  which  can  only  do,  and  has  done, 
considerable  injury  to  the  Judiciary. 

THE  CHAIRMAN:   Delegate  Mudd ,  you  have  one 


minute . 


Needle? 


DELEGATE  MUDD:   May  I  yield  that  to  Delegate 


THE  CHAIRMAN:   Delegate  Needle,  the  Chair  recog- 
nizes you  for  one  minute. 

DELEGATE  NEEDLE:   Mr.  Chairman,  this  section, 
along  with  Section  5.14,  which  was  adopted  by  this  body 
yesterday  by  a  95  to  42  vote,  are  the  two  sections  which  will 
provide  Maryland  with  the  most  qualified  judges.   They  are 
two  companion  sections,  which  must  be  enacted  by  this  body; 
and  I  suggest  that  we  should  do  so  by  an  even  more  over- 
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whelming  vote  with  regard  to  this  particular  section  and 
reject  the  amendment. 

Let  me  tell  you  of  a  couple  of  experiences  I  had 
during  my  campaign  and  since,  when  I  appeared  before  a 
couple  of  political  clubs.   A  number  of  lawyers,  some  of 
whom  I  knew  and  some  of  whom  I  didn't  know,  indicated  that 

they  did  not  approve  of  the  Commission  Draft  in  this  re- 
gard, with  regard  to  noncompetitive  elections  because  they 
wanted  the  opportunity  to  become  judges.   They  said  they 
know  a  nominating  commission  would  never  put  them  before 
the  governor;  and  so  they  would  never  become  judges.   They 
knew  that  they  had  the  backing  of  their  political  clubs 
and  politicians  in  their  areas,  and  they  thought  they 
could  beat  incumbent  judges.   That  is  not  the  way  I  want 
my  judges  selected. 

I  suggest  that  there  is  no  reason  to  provide 
any  different  method  for  the  election  of  trial  court 
judges  and  Appellate  Court  judges,  and  I  refer  you  to 
Page  15  of  the  Memorandum,  Committee  Memorandum  of  the 
Majority,  referring  to  the  Institute  of  Judicial  Administra 
tion  Survey  of  the  Judicial  System  in  Maryland,  conducted 
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in  1967,  with  regard  to  that  question. 

I  personally  favor  the  Federal  system  of 
judicial  appointment,  but  I  think  it  is  probably  too  radical 
a  change  for  the  State  of  Maryland.   However,  I  think 
Sections  5.14  and  this  section  retain  the  basic  virtues 
of  the  Federal  system  while  retaining  in  the  people  the 
right  to  approve  or  disapprove  their  judges. 

I  suggest  that  you  strongly  reject  this  amend- 
ment . 

THE  CHAIRMAN:   There  is  available  fifteen  min- 
utes of  controlled  limited  debate.   Any  delegate  desire 
to  speak  in  favor  of  the  amendment? 

(There  was  no  response.) 

Are  you  ready  for  the  question?   Delegate  John- 
son . 

DELEGATE  JOHNSON:   Mr.  Chairman,  because  of  a 

note  that  I  received,  I  believe  that  I  should  make  it  per- 
c  lear 

fectly/that  it  is  the  intention  of  the  Minority  to  submit, 
if  this  amendment  were  adopted,  to  submit  another  amendment 
pertaining  to  a  term  of  office  of  Superior  Court  and  Dis- 
trict Court  judges,  provide   for  an  open  election,  a  non- 
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partisan  open  election,  with  the  sitting  judges  designated 

as,  quote,  "the  incumbent",  unquote,  on  the  voting  machine 

been 
for  a  larger  term  than  has/provided  by  Section  5.21. 

Mr.  Chairman,  there  are  a  lot  of  reasons,  and 

ladies  and  gentlemen,  there  are  a  lot  of  reasons  why  we 

shouldn't  permit  the  judges  to  run  in  an  open  election, 
but  it  seems  to  me  that  these  reasons  boil  down  to,  one, 
that  the  best  of  the  best  allegedly  will  not  take  the  job. 
That  seems  to  be  one  of  the  reasons  which  I  don't  particular 
ly  subscribe  to,  and  another  reason  seems  to  be  that  these 

elections  are  sometimes  unpleasant,  or  that  a  candidate  for 
the  election  for  the  office  of  judge  would  not  be  able  to 

have  his  case  tried  very  well  in  front  of  the  judge  he  was 

I 

running  against;  but  it  seems  to  me  that  we  are  dealing 
with  such  a  small  group  of  people,  number  one,  the  judge  who 
refused  to  place  himself  before  the  electorate,  and  the 
lawyer  who  is  afraid  to  stand  before  the  judge  he  is  run- 
ning against.   I  submit  to  you  that  that  isn't  a  very 
solid  reason  for  doing  away  with  the  process  that  we  have 
had  for  one  hundred  years . 

Somebody  is  going  to  have  to  show  me  where  the 
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people,  the  citizens  of  this  State,  have  any  say  in  the 
election,  or  selection  of  their  judges.   It  isn't  a  perfect 
system,  we  submit,  but  neither  is  the  system  supplied  by 
the  Majority. 

We  think  that  there  is  a  difference.   We  hate 
to  see  this  Convention  take  this  step,  which  we  have  con- 
sidered to  be  a  backward  step,  and  therefore  we  urge  the 
adoption  of  the  amendment  so  that  we  can  then  deal  with 
the  election  of  judges  on  Superior  Court  and  District  Court 
levels . 

THE  CHAIRMAN:   Any  other  discussion?   Delegate 
Mitchell. 

DELEGATE  MITCHELL:   Mr.  President,  I  have  grave 
concern,  and  I  would  like  to  ask  Delegate  Mudd  a  question. 

THE  CHAIRMAN:   Delegate  Mudd,  do  you  yield  to  a 
question? 

DELEGATE  MUDD:   Yes. 

THE  CHAIRMAN:   Delegate  Mitchell. 

DELEGATE  MITCHELL:   Delegate  Mudd,  what  is  the 
purpose  of  the  election  as  you  have  provided  in  the  Com- 
mittee recommendation? 
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Isn't  it  that  the  people  might  check  on  the 
judges? 

THE  CHAIRMAN:   Delegate  Mudd . 

DELEGATE  MUDD:   Obviously  and  definitely  it  is 
an  opportunity  for  the  people  to  vote  Yes  or  No  on  the 
judge  continuing  in  office   and  with  the  benefit  of  knowl- 
edge of  his  record  as  the  judge  during  the  time  he  has  served 

THE  CHAIRMAN:  Delegate  Mitchell. 

DELEGATE  MITCHELL:   But  as  a  matter  of  fact, 
isn't  the  principle  of  the  sitting  judge  running  against 
his  record  in  violation  of  the  constitutional  requirement 
that  all  of  our  elections  be  free  and  open? 

THE  CHAIRMAN:   Delegate  Mudd. 

DELEGATE  MUDD:   You  are  just  as  free  to  vote 
against  him  as  you  are  for  him. 

THE  CHAIRMAN:   Delegate  Mitchell. 

DELEGATE  MITCHELL:   But  in  a  democracy,  and  this 
is  what  concerns  me,  this  is  mentioned  as  the  last  stronghold 
of  a  democratic  section  of  government;  and  what  concerns 
me  further  is  the  eroding  of  the  principle  of  free  elections 
by  this  method.   It  seems  to  me  that  it  is  better  not  to 
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have  any  election  at  all  and  have  the  check  of  the  people 
at  the  appointment  level.   That  is  as  in  the  Federal 
system,  with  the  hearings  before  the  Senate.   I  think  that 
the  Nominating  Commission  is  a  vast  improvement,  even  over 
the  Federal  system  of  nominations,  but  once  the  nominations 
have  reached  the  executive  authority,  the  appointing 
authority,  then  the  people  have  a  check  in  the  Federal 
system  by  the  hearings   and  then  with  the  acceptance  or 
rejection  by  the  elected  officials  in  the  Senate. 

It  seems  to  me  demeaning.   If  we  want  to  improve 
the  quality  of  the  Judiciary  and  to  have  that  Judiciary 
remain  free  and  independent,  it  is  demeaning  to  have  a 
secret  poll  of  lawyers. 

THE  CHAIRMAN:   You  have  one-quarter  minute, 
Delegate  Mitchell. 

DELEGATE  MITCHELL:   It  is  demeaning  to  have 
those  judges  run  at  all.   It  seems  to  me  that  we  violate 
the  system  of  free  and  open  elections  by  not  letting  others 
run.   In  a  democracy  any  man  ought  to  be  able  to  run  for 
any  office  that  is  open  through  the  elective  process  and 

to  limit  that,  is  I  believe,  eroding  the  principle  of  the 
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democratic  system. 

THE  CHAIRMAN':   Your  time  is  up,  Delegate  Mitchell 

I  take  it  that  was  a  statement  and  not  a  question 
Delegate  Mudd . 

Is  there  any  further  discussion?   Delegate  Cald- 
well. 

DELEGATE  CALDWELL:   Mr.  Chairman,  members  of 
this  Convention,  for  the  last  couple  of  days,  all  I  have 
been  hearing  from  the  proponents  of  the  Majority  Report, 
that  this  system  will  give  us  the  best  of  the  best. 

Let's  assume  this  Nominating  Commission  makes 
an  all-out  effort  to  give  the  best  selection  for  the  judge,! 

but  when  this  person  is  put  on  the  Bench,  they  find  that  he i 

j 
doesn't  have  the  proper  temperament,  he  does  a  mediocre 

job. 

Let's  assume,  however,  that  his  activities  and 
his  decisions  are  not  repugnant  enough  to  show  a  vote  of  non- 
confidence.   Yet,  he  remains  on  the  job. 

In  the  wings  we  may  have  very,  very  good  candi- 
dates, good  judge  material,  but  these  men  or  women  will 
never  have  an  opportunity  to  become  a  judge. 
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I  say  that  this  system  cannot  produce  the  best 
judges  for  our  State. 

THE  CHAIRMAN:   Any  further  discussion?   Any  per- 
son desire  to  speak  in  opposition?   Are  you  ready  for  the 
question?   The  question  arises  on  the  adoption  of  Amendment 
No.  41.   The  Clerk  will  sound  the  quorum  bell,  please. 

A  vote  Aye  is  a  vote  in  favor  of  the  amendment; 
a  vote  No  is  a  vote  against.   Please  cast  your  votes. 

Has  every  delegate  voted?   Does  any  delegate 
desire  to  change  his  vote? 

Has  every  delegate  voted?   The  Clerk  will  record 
the  vote.   There  being  38  votes  in  the  affirmative  and  88 
in  the  negative,  the  motion  is  lost.   The  amendment  is 
rej  ected . 

The  Chair  proposes  to  call  up  Amendment  BH  of 
Delegate  Schloeder  and  to  suggest  that  Delegate  Chabot 
offer  his  Amendment  BG  as  a  substitute.   Mr.  Rybczynski. 

DELEGATE  RYBCZYNSKI:   Mr.  Chairman,  while  this 
is  being  distributed,  may  I  ask  the  Chair  to  welcome  to  the 
Convention  my  nephew,  Gary  Rybczynski,  who  is  a  second-year 
law  student  and  who  will  be  functioning,  I  hope,  one  of 

hrining    into-- 
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the  Constitution;  and  also  my  secretary,  Miss  Caroline 
Bauer . 

THE  CHAIRMAN:   Delighted  to  have  them  here. 
(Applause . ) 

For  what  purpose  does  Delegate  Schloeder  rise? 

DELEGATE  SCHLOEDER:   Mr.  Chairman,  would  you 
repeat  what  you  said?   I  was  gathering  some  of  that  wool 
that  Delegate  Mudd  talked  about. 

THE  CHAIRMAN:   I  propose  to  call  up  your 
Amendment  BH,  and  I  am  suggesting  that  Delegate  Chabot, 
whose  amendment  is  very  similar,  be  prepared  to  offer  his 
as  a  substitute. 

DELEGATE  SCHLOEDER:   Mr.  Chairman  -- 

THE  CHAIRMAN:   Delegate  Schloeder. 

DELEGATE  SCHLOEDER:   At  this  time  I  was  prepared 
to  withdraw  that  amendment  entirely. 

THE  CHAIRMAN:   The  Chair  would  be  delighted  to 
acquiesce.   (Applause.) 

Delegate  Chabot,  is  it  contagious?   Delegate 
Chabot . 

DELEGATE  CHABOT:   I  guess  the  sentiment  of  the 
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Convention  is  that  it  had  better  be.   I  withdraw  it.   (Ap- 
plause . ) 

THE  CHAIRMAN:   Delegate  Schloeder,  for  what 
purpose  do  you  rise? 

DELEGATE  SCHLOEDER:   A  parliamentary  inquiry. 

THE  CHAIRMAN:   State  the  inquiry. 

DELEGATE  SCHLOEDER:   I  would  like  at  some  later 
time  and  prior  to  an  executive  session  to  inquire  further 
as  to  what  is  contagious  and  what  is  not. 

THE  CHAIRMAN:  Delegate  Weidemeyer,  do  you  still 
desire  to  offer  your  amendment? 

DELEGATE  WEIDEMEYER:   Yes,  Mr.  President.   I 
have  been  innoculated. 

THE  CHAIRMAN:   Let  the  pages  distribute  Amend- 
ment CT,  and  while  they  are  doing  so,  the  Chair  would  like 
to  announce  that  there  is  one  other  amendment  to  this  sec- 
tion  yet  to  be  acted  upon.   I  would  hope  that  we  could  act 
on  both  before  recess  for  lunch,  and  would  hope  that  we 
would  not  postpone  lunch. 

This  will  be  Amendment  42.   The  Clerk  will  read 
the  amendment . 
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MR.  QUILLEN:   Amendment  No.  42  to  Committee 

Recommendation  No.  JB-1  by  Delegate  Weidemeyer:   On  Page  6, 

il 

3  Section  5.21  Term  of  Office  of  Judge,  strike  out  Line  41 

4  and  insert  in  lieu  thereof  the  following: 

g  "be  determined  in  a  general  election  by  the 

5  elec-";  and 

7  On  Page  6,  after  Line  43  insert: 

ij 

i 
g  "electorate  shall  have  the  choice  of  approving 

9  the  incumbent  judge  or  any  opponent  who  may  file  against 

10  him,  or  of  rejecting  all  the  candidates  on  the  ballot. 

11  I  The";  and 

II 

12  On  Pages  6  and  7,  strike  out  the  last  sentence 

13  in  the  section  and  insert  in  lieu  thereof  the  following: 

14  "A  plurality  of  the  votes  cast  shall  determine 

15  the  election.   If  a  plurality  of  the  votes  are  cast  in 

15  favor  of  the  rejection  of  all  candidates,  then  no  candidate 

17  ■!  shall  be  elected  and  a  vacancy  shall  exist." 

18  THE  CHAIRMAN:  The  amendment  is  proposed  by 

j| 

19  !  Delegate  Weidemeyer.   Is  it  seconded? 

20  (Whereupon,  the  amendment  was  seconded.) 

21  The  amendment  having  been  seconded,  the  Chair 
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1  recognizes  Delegate  Weidemeyer  to  speak  to  the  amendment. 

I 

2  DELEGATE  WEIDEMEYER:   Mr.  President,  members  of 

3  the  Convention,  as  you  will  see,  this  amendment  provides  for 

4  the  election  of  Superior  Court  judges  and  District  Court 

5  judges.   It  does  not  change  the  first  part  of  Section  5.23 

6  down  to  Line  43,  but  it  strikes  out  Line  41;   it  strikes 

7  out  Line  41  and  inserts  in  lieu  thereof  "be  determined  in 

8  the  general  election  by  the  electorate",  and  it  also  pro- 

9  vides  that  the  election  --  the  electorate  shall  have  the 

10  choice  of  approving  the  incumbent  judge  or  any  opponent 

it   i 

11  who  may  file  against  him,  or  of  rejecting  all  of  them. 

i 

12  Now,  that  is  very  necessary,  to  my  way  of  think- 

! 

13  ing.   No  matter  how  well  we  may  select  by  a  nominating 

'! 

14  committee   or   by   a   Bar   Association,    and  many    times    our   judg- 

j 

15  ment  in  selecting  individuals  goes  wrong  --  we  think  we 

16  s  elected  the  right  man  and  in  some  areas  I  could  conceive 

:! 

17  of  where  the  man  that  we  selected  in  all  candor  and  with 
■I 

|l 

18  all  good  judgment  turns  out  to  be  an  autocratic  man  on  the 

19  Bench  --  and  you  may  not  be  able  to  bring  the  record  in 

20  view  by  just  voting  rejection. 

1 

21  It  may  be  that  good  men  will  qualify  to  take 
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that  judgeship,  would  hesitate  to  run  against  him  and  take 
the  chance  of  losing  and  then  have  to  practice  before  him. 

It  also  could  well  be  that  some  other  individual 
with  very  little  judicial  qualifications  and  a  lot  of 
courage  did  file  against  him;  and  so  if  you  could  vote  to 
approve  or  reject  the  judge,  or  vote  to  approve  and  reject,! 
or  reject  the  opponent,  then  you  would  come  up  with  a  vacancy; 
and  then  you  could  start  all  over  and  hope  in  a  new  selec- 
tion to  get  a  good  judge. 

I  think  that  this  meets  the  democratic  process . 
The  judge  can  have  no  opponents.   In  that  event,  you  vote 
for  the  judge  or  to  reject  the  judge,  and  that  is  the 
strength  of  the  Missouri  plan;  but  if  we  come  with  the 
Maryland  plan,  which  this  is,  and  add  the  democratic  pro- 
cesses to  it,  then  we  allow  opponents  to  file,  and  if  we 
approve  of  one  of  the  opponents,  then  he  would  be  elected, 
and  we  would  not  have  to  go  through  the  selection  again; 
but  if  the  opponent  were  not  of  the  proper  caliber,  we 
could  then  by  this  amendment  vote  to  reject  them  all,  and 
in  the  last  part  of  it   I  have  provided  the  further  part  of 
the  amendment,  that  a  plurality,  a  mere  plurality  of  votes 
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cast  shall  determine  the  election.   If  a  plurality  of  the 

'i 

2  votes  cast  are  in  favor' of  the  rejection  of  all  candidates, 

*  then  no  candidate  shall  be  elected,  and  a  vacancy  shall 

4  exist. 

g  Now,  this  is  different  from  any  plan  that  has 

i 
i 

5  come  up  before.   It  doesn't  change  the  judicial  selection 
7  plan,  but  does  change  that  part  of  the  Missouri  plan  in 
9  some  little  respect  so  as  to  allow  the  voters  to  have  a 
9  greater  choice, and  in  some  respects  and  in  my  humble  opinioh, 

10  improves  the  democratic  process . 

11  THE  CHAIRMAN:  Delegate  Mudd . 

12  DELEGATE  MUDD:   Mr.   Chairman,  ladies  and  gentlef 

13  men  of  the  Committee,  I  can  agree  with  the  proponent  of 

14  this  amendment  only  in  one  respect;  and  that  is  that  this 

I 

15  is  a  new  idea,  but  it  is  a  new  idea  that  confuses  and  com- 

15  pounds  the  problems . 

17  It  has  been  pointed  out  in  our  Committee  by  per- 
il 

13  suasive  witnesses  that  in  many  instances  the  most  formidable 

jl 

19  opponent  that  a  sitting  judge  could  have  would  be  his 

!i 
,i 

20  record.   Now,  if  that  is  possibly  the  most  formidable  op- 

ji 

21  ponent  that  a  sitting  judge  could  have  but  the  alternative 
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1  is  a  new  candidate  who  has  not  been  screened  by  the  Nominat- 
! 

2  ing  Commission,  who  has  not  been  rejected  in  his  campaign 

3  within  the  limits  of  the  Code  of  Judicial  Ethics  as  so 

4  carefully  pointed  out  by  our  Delegate  James,  then  it  seems 

5  to  me  that  the  voting  public  could  be  in  a  complete  quan- 

6  dary. 
ij 

7  The  choice  would  be  unable  to  reject  the  sitting 

8  judge  because  his  record  was  such  a  formidable  opponent, 

9  because  of  the  possibility  that  they  might  get  in  substi- 

10  tution  an  untried,  unscreened  candidate  who  had  nothing  more 

l| 

11  jj  than  some  political  support. 

12  We  therefore  feel  that  this  proposal,  if  adopted 

13  would  create  a  chaotic  condition,  if  I  may  borrow  a  word 

14  from  the  day  before,  and  I  therefore  reject  or  urge  rejec- 

!i 

15  tion  of  this  amendment. 

!| 

16  THE  CHAIRMAN:   Is  there  any  other  discussion? 

17  Are  you  ready  for  the  question?   The  question  arises  on  the 

18  adoption  of  Amendment  No .  42 .   A  vote  Aye  is  a  vote  in 

19  favor  of  the  amendment;   a  vote  No,  a  vote  against.   Will 

20  the  Clerk  please  ring  the  quorum  bell?   A  vote  Aye,  a  vote 

21  in  favor  of  the  Amendment  42;  a  vote  No,  a  vote  against. 
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1  Cast  your  vote 

Has  every  delegate  voted?   Does  any  delegate 

3  desire  to  change  his  vote?   The  Clerk  will  record  the  vote 

4  Has  every  delegate  now  voted?   There  is  still 

5  time  for  you  to  cast  your  vote  if  you  desire  to,  Delegate 

6  Barrick. 

7  The  Clerk  will  record  the  vote.   There  being  23 

8  votes  in  the  affirmative  and  93  in  the  negative,  the  motion 

9  fails.   The  amendment  is  rejected. 

10  1  do  not  believe  that  two  or  three  minutes  is 

11  enough  time  to  consider  the  next  amendment,  and  we  will 

12  therefore  hold  that  until  after  recess. 

13  One  more  amendment  to  Section  5.21,  and  I  think 

! 

14  that  is  the  end  of  it.   The  Chair  recognizes  Delegate  Powers 

15  Pardon  just  a  second.   Delegate  Weidemeyer 

16  DELEGATE  WEIDEMEYER:   Mr.  President,  in  view  of 

17  the  Committee's  action  on  Amendment  No.  42,  I  wish  to  with- 

18  draw  Amendment  CU ,  which  has  been  prepared,  which  related 

19  to  the  same  thing.   Had  this  one  been  adopted,  it  would 

20  have  been  necessary  to  go  back  to  an  amendment  in  5.13,  and 

21  |  CU,  which  is  up  there  prepared  does  that.   I  wish  to 
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withdraw  it. 

THE  CHAIRMAN:   We  will  withdraw  Amendment  CU . 

Any  other  person  desire  the  Floor? 

The  Chair  recognizes  Delegate  Powers . 

DELEGATE  POWERS:   Mr.  Chairman,  I  move  the 
Committee  of  the  Whole  rise  and  report  that  it  has  not  yet 
concluded  consideration  of  the  matter  before  it. 

THE  CHAIRMAN:   Is  there  a  second? 

(Whereupon,  the  motion  was  seconded.) 

All  in  favor,  signify  by  saying  Aye;  contrary, 
No.   The  Ayes  have  it.   It  is  so  ordered. 

(The  mace  was  replaced  by  the  Sergeant  at  Arms.); 

(Whereupon,  at  1:00  o'clock  p.m.,  the  Committee 
of  the  Whole  rose,  and  the  Convention  reconvened.) 

THE  PRESIDENT:  The  Convention  will  please  come 
to  order. 

In  reporting  for  the  Committee  of  the  Whole,  the 

1 

Chair  changes  slightly  the  motion  made  by  Delegate  Powers 
and  reports  that  the  Committee  has  had  under  consideration 
Committee  Recommendation  No.  JB-1,  has  not  concluded  it, 
hopes  to  conclude  it  this  afternoon,  and  desires  to  sit 
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again . 

Any  announcements  by  chairmen?    Delegate  Kiefer 

DELEGATE  KIEFER:   Mr.  President,  just  to  remind 
the  members  of  the  Committee  on  Personal  Rights  and  The 
Preamble  of  the  meeting  at  the  Maryland  Inn  immediately 
after  adjournment. 

THE  PRESIDENT:   Any  further  announcements?   The 
Chair  recognizes  Delegate  Powers . 

DELEGATE  POWERS:   Mr.  Chairman  -- 

THE  PRESIDENT:   Delegate  Schneider. 

DELEGATE  SCHNEIDER:   Mr.  Chairman,  I  would  like 
to  record  my  presence. 

THE  PRESIDENT:  All  delegates  present  now,  not 
present  at  roll  call,  may  indicate  their  presence  on  the 
roll  call.  The  Clerk  will  record  the  supplementary  roll 
call. 

The  Chair  now  recognizes  Delegate  Powers . 

DELEGATE  POWERS:   Mr.  President,  I  move  we  recess 


until  2:30 


(Whereupon,  the  motion  was  seconded.) 


THE  PRESIDENT:   All  in  favor,  signify  by  saying 

Aye;  contrary.  No.   The  Ayes  have  it.   It  is  so  ordered. 
(Whereupon^  _ the-Conveation  recessed  at  1:02.  p.m.) 
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AFTERNOON  SESSION 

November  21,  1907  -  2:35  p.m. 

THE  PRESIDENT:   The  Convention  will  please 
come  to  order. 

Roll  call. 

(Whereupon,  the  roll  was  called.) 

THE  PRESIDENT:   Have  all  delegates  answered 
roll  call?   The  Clerk  will  record  the  roll  call. 

The  Chair  recognizes  Delegate  Freedlander. 

DELEGATE  FREEDLANDER:   Mr.  President,  I  rise 
to  a  point  of  personal  privilege.   The  Founding  Mothers  met 
for  lunch  today  and  we  are  pleased  to  have  flowers  from 
Delegates  Fox  and  Fornos.   For  remembering  us  at  cur  lunchedn, 
thank  you.   (Applause.) 

THE  PRESIDENT:  The  Chair  recognizes  Delegate 
Hargrove. 

DELEGATE  HARGROVE:      Mr.  Chairman,  I  would 
like  the  Convention  to  recognize  38  Girl  Scouts  with  their 
leaders.   (Applause.) 

THE  PRESIDENT:   We  are  glad  to  have  them  here. 
We  will  revert  to  the  item  of  reports.   There  is 
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a  minority  report,  Minority  Report  GP-6A. 

2 

The  Clerk  will  read  the  report. 

3 

MR.  QUILLEN:   Minority  Report  No.  GP-6A, 

4 

by  Delegates  Boyer,  Lord,  Jett,  Key,  Singer,  Clarke, 

5 

and  Caldwell. 

6 

A  Minority  Report  that  sections  8.03  and  8.04 

7 

of  the  new  Constitution  provide  for  public  and  higher 

8 

education,  to  read  as  follows: 

9 

THE  PRESIDENT:   The  minority  report  will  be 

10 

received  and  distributed.   The   Chair  recognizes   Delegate 

11 

Powers. 

12 

DELEGATE  POWERS:   Mr.  President,  I  move  that 

13 

the   Convention  resolve  itself  into  a   Committee  of  the 

14 

W  hole  to  resume  consideration  of  the  general  orders  of  the 

15 

day. 

16 

THE  PRESIDENT:   Is  there  a  second? 

17 

(Whereupon,  the  motion  was  seconded. 

18 

THE  PRESIDENT:   All  in  favor,  signify  by  saying 

19 

Aye;  contrary,  No. 

20 

The  Ayes  have  it. 

21 

(The  mace  was  removed  by  the  Sergeant  at  Arms.) 
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(Whereupon,  at  2:38  p.m.,  the  Convention 
resolved  itself  into  the  Committee  of  the   Whole.) 

THE  CHAIRMAN:   The   Committee  will  please 
come  to  order. 

I  would  like  to  go  back  to  the  amendment  offered 
by  Delegate  Bennett.   It  was  withdrawn.   Would  you  like  to 
offer  it  again? 

DELEGATE  BENNETT:   Yes,  sir,  I  would  like  to 
have  this  amendment  voted  on.   I  was  inclined  before 
lunch  to  withdraw  it  and  try  to  handle  the  matter  some  other 
way.   I  was  influenced  partially  in  my  -- 

THE  CHAIRMAN:  Just  a  second.   Let  us  wait  to 
see  if  we  are  proceeding  on  the  amendment.   This  is  the 
amendment  marked  40,  and  then  withdrawn.   Please  now  mark 
the  amendment  43. 

The  amendment  is  offered  by  Delegate  Bennett. 
Is  there  a  second? 

(Whereupon,  the  amendment  was  seconded.) 

THE  CHAIRMAN:   The   Chair  now  recognizes  Delegat 
Bennett  to  speak  to  the  amendment. 

DELEGATE  BENNETT:   I  explained  it  earlier  this 
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morning,  so  I  don't  need  to  go  into  it  again.   I  have 

given  some  thought  to  withdrawing  it.   This  provides  for 

a  poll  by  lawyers  to  influence  some  of  the  members  of 

the  Convention  to  vote  for  the  committee  report  who  might  n<j>t 

have  been  willing  otherwise  to  vote  for  it. 

I  don't  want  to  do  anything  in  the  world  to  en- 
danger the  report  of  the  majority  of  the  committee; 
but,  on  the  other  hand,  I  look  still  with  considerable  dis- 
may and  concern  at  this  provision  authorizing  a  secret 
ballot  by  the  lawyers  on  whether  or  not  a  judge  should  be 
retained. 

This  is  arrogation  that  arrogates  to  the  judges 
to  a  select  few,  the  privilege  of  passing  upon  the  quali- 
fications of  these  people  which,  as  I  say,  I  don't  think 
is  in  good  taste.   I  don't  think  it  can  be  objective. 
I  don't  think  that  the  lawyers,  necessarily,  are  any  better 
able  to  judge  on  the  broader  performance  of  the  court  than 
are  any  other  people,  and  moreover,  I  think  the  presence 
of  this  proviso  in  the  Constitution  is  a  good  letter  on 
which  those  who  object  to  the  Constitution  can  base  their 
objection. 
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They  are  going  to  say  that  this  Convention  is  dominated  by 
lawyers,  that  they  have  provided  privileges  and  opportuni- 
ties for  themselves  that  are  not  justified,  and  therefore 
they  are  going  to  campagin  against  the  charter.   I  wouldn't 
want  to  see  anything  of  that  kind  done. 

I  ask  you  to  influence  thematter,  consider 
the  influence  of  this,  and  consider  what  would  happen  if 
polls  would  come  out  and  say  that  52  percent  of  the  lawyers 
of  the  District  object  to  the  judge,  and  48  percent  favor 
him. 

What  do  you  suppose  the  attitude  of  that  judge 
is  going  to  be  when  he  is  re-elected,  as  surely  will  be 

the  case,  despite  this  poll.   There  is  a  small  chance  he 

not 
would/be  re-elected,  no  matter  what  the  poll  says.   Suppos- 
ing it  comes  to  a  very  close  vote? 

Doesn't  that  mean  the  judge  is  going  to  be 
something  more  of  a  problem  than  he  was  before  to  the 
lawyer? 

I  think  that  the  whole  situation  will  be  much 
better  if  this  were  left  discretionary,  or  if  it  was 
left  to  a  poll  by  the  bar  association. 
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With  those  few  remarks,  I  leave  it  in  your 


hands. 


Thank  you  very  much. 

THE  CHAIRMAN:   Delegate  Mudd. 

DELEGATE  MUDD:   Mr.  Chairman  and  Ladies  and 
Gentlemen  of  the  Committee: 

There  is  very  little  more  I  could  say  with 
reference  to  this  amendment  than  I  believe  I  said  this 
morning  when  it  was  first  propsed,  and  I  believe  discussed 
briefly  before  it  was  tabled  until  this  time. 

I  suggested  to  the  proponent  that  I  do  not  see 
some  of  the  problems  with  reference  to  this  poll  which  he 
apparently  anticipates  if  it  is  a  secret  poll,  and 

the  "disposition  of  the  lawyers  who  may  have  been  less 
than  enchanted  with  the  record  of  the  incumbent,  the  disposi 
tion  of  the  individual  lawyers  is  not  known  and  cannot  be 
determined. 

I  fail  to  see  how  that  could  be  used  in  the  manner 
that  the  proponents  suggest.   I  have  noticed  to  the  extent 
of  my  ability  here  from  the  debate  around  the  strong  feeling 
of  some  of  the  delegates  at  least  that  this  poll  is  a 
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valuable  contribution  in  the  overall  recommendation 
of  the  committee. 

I  think  perhaps  that  is  particularly  true 
with  populous  areas  where  there  are  a  great  number  of  law- 
yers and  contrary  to  the  situation  that  might  exist  in 
sparsely  settled  areas,  few  of  the  voters  may  have  personal 
knowledge  of  the  incumbent. 

Again,  may  I  say  that  I  feel  that  some  obliga- 
tion evolves  upon  the  bar,  the  members  of  the  bar,  as  offi- 
cers of  the  court,  to  give  thevoters  there  who  are  interest 
their  view  as  to  thetalent  and  talents,  or  lack  of  talent 
of  the  incumbent  judge. 

I  might  further  suggest  that  in  my  humble 
opinion,  should  the  result  of  such  a  poll  be  the  figures 
suggested  by  Delegate  Bennett,  with  52  favoring  and  48 
percent  not  favoring  the  incumbent  judge,  I  would  guess 
that  that  judge   would  not  be  returned,  if  the  overall 
objective  of  this  plan  of  ours  is  to  obtain  the  best; 
and  if  I  am  correct  in  that  view,  I  feel  there  is  a  useful 
purpose  to  be  served  by  the  poll.  I  would  resist  any 
effort  to  make  it  permissive,  because  I  feel  if  it  were 


d 

m 

a 


Court  Hcporttrs 


THE   JACK    SALOMON   REPORTING   SERVICE 

100  Equitable  Building 

Baltimore,  Maryland  21202 


539-G7G0 


4496 


1 
2 

3 

4 

5 
6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 


permissive,  then  even  if  it  did  not  occur,  we  would  be  sub- 
ject to  the  criticism  that  it  is  there  as  a  lever  to  use 
when  and  if  it  might  serve  the   purpose  of  those  in  con- 
trol, so  I  feel  it  should  be  mandatory  or  not  at  all. 

THE  CHAIRMAN:   Do  any  other  delegates  desire 
to  speak  in  favor  of  it? 

Delegate  Chabot. 

DELEGATE  CHABOT:   Many  people  have  indicated 
the  sentiment  for  taking  things  out  rather  than  putting  then) 
in.   I  find  it  difficult  to  see  why  this  particular  obli- 
gation of  the  bar,  if  there  be  such  an  obligation,  must 
be  mandated  in  the  Constitution.   I  do  find  great  difficult> 
with  the  requirement  to  the  poll.   It  seems  to  me  that  it  can 
be  misused  in  many  ways.   It  seems  to  me  that  it  opens  to 
any  dissident  who  is  unhappy  with  the  way  he  was  treated 
in  an  individual  case  the  opportunity  to  muster  up  some 
group  who  are  willing  to  vote  "No"  with  regard  to  the 
judge  who  can  perhaps  gather  only  a  quarter  of  a  third  of 
the  votes,  far  less  than  the  majority. 

I  would  suggest  that  Delegate  Mudd  might  well 
agree  that  a  judge  who  had  a  "No"  vote  in  this  secret 
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poll  of  as  many  as  one-quarter  or  one-third  of  the  attorney^ 
in  his  district  would  find  that  his  usefulness  as  a  judge 
has  been  seriously  impaired,  even  though  this  did  not  at 
all  indicate  the  general  attitude  of  the  lawyers  in  the 
area,  even  though  this  may  have  been  a  vote  sponsored  pri- 
marily by,  as  I  say,  one  or  two  dissidents. 

If  we  have  as  a  number  of  the  people  here  have 
suggested  we  will  have  within  a  short  time,  an  integrated 
bar,  and  there  is  some  feeling  as  to  the  qualifications 
of  a  particular  judge,  I  am  quite  sure  that  there  will  be 
no  difficulty  in  the  absence  of  this  sentence,  of  the 
bar  association  requiring  members  to  poll  their  opinions 

is  included;  but  this  will  occur  when  there  is  a  real 
acknowledged  feeling,  when  perhaps  this  judge  is  not  worthy 
of  continued  sitting. 

I  suggest  that  is  the  appropriate  way  of  hand- 
ling the  situation.   I  urge  you  to  so  vote. 

THE  CHAIRMAN:   Does  any  delegate  wish  to  speak 
in  opposition? 

Delegate  Rosenstock. 

DELEGATE  ROSENSTOCK:   Mr.  Chairman,  the  only 
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witnesses  before  our  committee  who  opposed  the  secret 
poll  were  some  of  the  judges  who  appeared  before  us.   If 
the  speaker  before  had  ever  spent  much  time  in  the  organize^ 
bar,  he  would  find  that  the  present  sitting  judge  principle 
that  was  adopted  in  order  to  help  a  city  judge  through  an 
election,  had  themeChanics  of  having  a  friend  of  that  judge 
present  to  the  bar  association  a  resolution  to  back  that 
particular  judge  for  reelection.   That  association,  by  almost 
the  unanimous  vote,  resolved  to  back  him,  and  so  advertised 
to  the  public  that  sitting  Judge  "X"  should  be  reelected. 
You  know,  it  takes  a  great  deal  of  courage  in 
an  open  meeting  of  the  bar  association  to  say  that  Judge 
"X"  might  be  honest,  but  he  wasn't  qualified,  and  sometimes 
I  fear  some  judges  of  not  the  highest  ability  have  been 
retained  on  the  bench;  whereas,  in  the  secret  ballot 
to  be  conducted  by,  we  hope,  the  Clerk  of  the  Court  of 
Appeals  of  Maryland,  every  lawyer  will  have  to  wrestle  with 
his  conscience,  whether  he  should  vote  yes  or  no  for  the 
retention  of  Judge  "X". 

THE  CHAIRMAN::   The  Chair  recognizes  Delegate 
liarrick  to  speak  in  favor  of  the  amendment. 
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DELEGATE  BARRICK:   Mr.  President  and  Ladies 
and  Gentlemen  of  the  Convention: 

This  procedure  may  be  desirable  in  larger  areas, 
but  in  the  rural  areas  it  won't  work  at  all.   In  Frederick 
County  we  have  some  45  practicing  lawyers,  and  if  we  had 
a  secret  ballot  as  to  whether  or  not  to  retain  a  judge, 
I  could  tell  you  how  each  member  of  the  bar  voted,  and  I 
submit  the  judge  could  do  likewise. 

What  I  fear  most  is  that  he  may  guess  wrong. 
I  submit  it  will  not  be  a  secret  ballot  in  smaller  areas. 
I  don't  think  it  is  needed,  and  it  won't  serve  any  useful 


purpose. 


Sickles. 


THE  CHAIRMAN:   The  Chair  recognizes  Delegate 


DELEGATE  SICKLES:   Mr.  Chairman  and  members 
of  the  Commission: 

It  seems  to  me  we  already  decided  when  we  had  a 
choice  as  to  whether  we  would  elect  members  of  our  bench 
or  appoint  them,  that  we  would  use  the  appointive  system; 
because  we  thought  it  was  so  important  we  developed  a 
system  of  refinement  and  provided  for  a  series  of 
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1 

recommendations  before  the  appointment  was  made. 

2 

I  think  the  purpose  of  the  election  is  sensibly 

3 

one  of  having  some  impact  upon  the  judge  himself.   Those 

4 

of  us  who  are  membersof  the  bar  recognize  that  being  a 

5 

judge  is  a  very  heady  wine,  and  once  we  have  made  the 

6 

appointment,  although  there  could  be  a  good  argument  for 

7 

this  appointment  being  provided,  that  there  is  a  good 

8 

a  rgument  also  that  there  ought  to  be  a  periodic  review. 

9 

And  the  people,  when  they  make  this  review  and  they  vote 

10 

yes  or  no,  ought  to  have  some  guidance. 

11 

I  would  suggest  that  we  can  trust  the  members 

12 

of  the  bar  to  do  what  is  wise  and  judicious  under  the  cir- 

13 

cumstances  when  they  have  the  secret  ballot,  and  that  they 

14 

will  not  be  distressed  because  they  won  a  particular  case; 

15 

but  they  will  do  what  is  right. 

16 

The  judges  know  that  periodically  there  will  be 

17 

a  recommendation  made  by  members  of  the  bar,  and  that 

18 

will  have  some  impact  on  his  behavior  --  and  I  think  it  wil] 

19 

have  a  healthy  impact.   It  is  just  enough  to  keep  him  frienc 

lly 

20 

with  the  bar,  and  it  will  contribute  to  justice  throughout 

21 

the  State. 
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THE  CHAIRMAN:   The  Chair  recognizes  Delegate 


B.  Miller. 


DELEGATE  B.  MILLER:   The  purpose, _if  the  " 
judicial  election  is  permitted  in  this  article,  is  to  allow 
the  people  to  indicate  their  own  preference  in  terms  of 
the  judge.   The  undue  influence  which  would  be  exercised 
by  the  bar  and  the  lawyer  members  in  dominating  the  opinion 
of  the  people  has  no  proper  place  in  a  Constitution. 

If  the  people  are  being  asked  to  give  their 
opinion,  it  should  not  be  merely  to  confirm  the  opinion 
of  the  lawyers,  who  enjoy  the  same  voting  privileges  as 
other  citizens  of  Maryland. 

Further,  since  judgment  by  one's  peers  is  a 
fundamental  of  English  law,  it  might  be  more  proper 
to  take  a  poll  of  the  judges  and  publicize  that. 

We  are  accustomed  to  having  the  members  of  any 
profe-sion  indicate  their  opinions  of  a  colleague  who 
seeks  office.   In  fact,  this  might       be  considered  a 
professional  obligation,  but  it  should  not  be  a  Constitu- 
tional one. 

THE  CHAIRMAN:   Does  Delegate  Weidemeyer  desire 
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to  speak  in  opposition? 

DELEGATE  WEIDEMEYER:   I  desire  to  speak  in 
opposition. 

THE  CHAIRMAN:   You  may  proceed. 

DELEGATE  WEIDEMEYER:   Believing  as  I  do  in 
free  election  and  the  election  of  judges,  and  seeing 
this  amendment,  I  am  rather  appalled.   I  remember  back  in 
the  early  days  of  the  New  Deal  when  Senator  Jim  Reed  of 
Missouri  stated  on  the  Floor  that  the  people  were  selling 
their  birthright  for  a  mess  of  pottage. 

I  saw  also  in  the  governments  of  Europe,  in- 
cluding Germany,  where  people,  in  order  to  eat,  gave  up 
the  right  of  free  election. 

I  also  saw  this  Convention,  just  before  lunch 
time,  in  a  great  hurry  to  eat,  defeat  very  hastily  my 
amendment  providing  for  the  election  of  the  judges. 

Therefore,  believing  in  free  elections,  if  I 
am  being  denied  my  right  to  vote  as  a  citizen  I  do  not  want 
my  right  as  a  member  of  the  bar  denied,  and  therefore,  Mr. 
President  and  members,  I  am  strongly  opposed  to  this 
amendment . 


'nurt  Heporteri 
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1 

THE  PRESIDENT:    The  Chair  recognizes 

2 

Delegate  Harkness  to  speak  in  favor. 

3 

DELEGATE  HARKNESS:   MR.  Chairman,  I  rise 

4 

briefly  in  favor  of  this  amendment.   My  argument  is 

5 

that  --  I  am  not  one  that  questions  the  wisdom;  but 

6 

even  assuming  it  had  some  merit,  it  certainly  has  no  part 

7 

in  the  Constitution,  and  I  would  like  to  quote  this 

8 

matter  which  was  discussed  in  the  Committee  on  the  Judicial 

9 

Branch,  and  I  would  like  to  quote,  because  I  think  this 

10 

spells  it  out  better  than  1  can  say,  and  this  is  a  letter 

11 

from  a  judge  on  the  circuit  court  in  the  sixth  judicial 

12 

circuit,  in  which  he  said: 

13 

"The  Constitution  is  a  basic  law  of  the  State 

14 

of  Maryland  and  as  such  should  set  forth  the  basic  law  of 

16 

the  State,  and  it  should  not  invite  petitions  by  lawyers 

16 

or  anyone  else  in  connection  with  the  election  to  a  Constitt 

- 

17 

tional  office.   Such  provision  has  no  place  in  the  Constitu- 

18 

tion  of  this  State.   There  is  no  sound  reason  why  the 

19 

lawyers  of  a  particular  county  or  the  City  of  Baltimore  can 

20 

not  be  polled  and  the  results  of  such  poll  published;  but 

21 

for  the   Constitution  of  Maryland  to  invite  such  a  procedure 
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is  contrary  to  the  very  purpose  of  a  Constitution.   This 

section  of  the  Const itution: prescribe  the  method  authorized 

does 
for  the  election  of  judges,  and/not  authorize  the  solici- 
tation of  objections  to  the  election  of  judges. 

Further,  I  would  like  to  quote  that  Judge 
Prendergast  appeared  before  the  Committee  on  the  Judicial 
Branch  and  presented  the  consensus  of  judges  of  the 
supreme  bench  in  Baltimore  City,  and  in  dealing  with  that 
section,  this  is  the  consensus  of  the  judges  of  the  supreme 
bench: 

"There  is  another  provision  in  section  5.21 
which  we  believe  to  be  objectionable"  -- 

THE  CHAIRMAN:   You  have  one-half  minute,  Dele- 
gate Harkness. 

DELEGATE  HARKNERS:   It  provides  that  provision 
shall  be  made  for  a  poll  on  the  lawyers  in  the  area  where 
a  judge  is  required  to  stand  for  election.   As  to  whether 
he  should  be  retained  in  office  and  for  publication  of  the 
results,  not  infrequently  a  very  capable  judge  is  not 
popular  with  the  bar.   No  less  a  person  than  the  great 
Chief  Justice  Marshall  was  a  highly  controversial  figure 
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and  would  have  suffered  if  subjected  to  a  popularity 
poll  such  as  recommended. " 

I  suggest  that  this  poll  would  be  nothing  but 
a  popularity  contest,  and  do  nothing  to  promote  official 
administration  of  justice  in  this  State. 

THE  CHAIRMAN:   The  Chair  recognizes  Delegate 
Darby. 

DELEGATE  DARBY:   Would  you  yield  to  a  question, 
Delegate  Mudd? 

THE  CHAIRMAN:  Do  you  yield  to  a  question, 
Delegate  Mudd? 

DELEGATE  MUDD:   Yes. 

THE  CHAIRMAN:   Delegate  Darby. 

DELEGATE  DARBY:   Did  you  consider  what  would 
be  able  to  be  proven  by  secret  ballot?   Would  just 
members  ofthe  bar  association  be  able  to  vote? 

THE  CHAIRMAN:   Delegate  Mudd. 

DELEGATE  MUDD:   I  think  it  is  to  be  carried 
out  and  implemented  by  rules,  and  the  attorneys  qualified 
would  be  determined  by  rule. 

One  suggestion  that  was  made  by  our  committee 
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was  that  all  attorneys  who  would  contribute  to  the  client 
security  fund  would  be  one  method  to  determine  the  lawyers 
qualified  to  vote.   Of  course,  that  would  be  prior 
to  the  State  having  a  unified  bar,  which  we  do  not  have. 

THE  CHAIRMAN:   Delegate  Darby. 

DELEGATE  DARBY:   But  it  is  actually  possible 
if  just  members  of  the  bar  association  is  included  it 
could  exclude  a  number  of  attorneys  who  might  be  practicing 
in  Baltimore  City  and  residing  in  Baltimore  County? 

THE  CHAIRMAN:  Would  pu  restate  your  question? 

DELEGATE  DARBY:   If  the  rule  was  by  members 
of  thebar  association,  that  the,  ballot  would  be  only  by 
members  of  the  bar  association,  if  the   Supreme  Court 
should  require  that,  it  is  possible  to  exclude  an  attorney 
who  practices  in  Baltimore  City  and  resides  in  Baltimore 
County? 

THE  CHAIRMAN:   Do  you  understand  the  question? 

DELEGATE  MUDD:   I  think  so. 

THE  CHAIRMAN:   The  question  is  if  the  Court 
of  Appeals  should  proscribe  by  rule  that  only  members  of  the 
bar  association  could  vote,  would  this  perhaps 
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disenfranchise  members  of  the  bar  residing  in  one  county 
and  practicing  in  another? 

Is  that  your  question? 

DELEGATE  DARBY:   That  is  correct. 

THE  CHAIRMAN:   Delegate  Mudd? 

DELEGATE  MUDD:   I  assume  it  is  possible,  but 
highly  improbable.   I  think  there  is  a  possibility  that 
the  lawyers  --  that  the  lawyers  living  in  Baltimore 
County  would  have  a  right  to  vote  with  respect  to  vacancies 
in  Baltimore  County  when,  in  fact,  their  practice  was  almos 
exclusively  Baltimore  City.   I  think  that  is  a  more  realistic 
possibility. 

DELEGATE  DARBY:   It  is  possible,  of  course, 
that  they  would  have  the  right  to  vote  in  either  place? 

THE  CHAIRMAN:   Delegate  Mudd. 

DELEGATE  MUDD:   I  can't  imagine  under  what  rule 
that  would  develop. 

THE  CHAIRMAN:   Delegate  Darby. 

DELEGATE  DARBY:  I  will  take  your  word  for  it. 

THE  CHAIRMAN:   The  Chair  suggests  the  lawyers 
disenfranchised  could  claim  they  were  denied  equal  rights. 
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The  Chair  recognizes  Delegate  Schloeder  to 
speak  in  favor  of  the  amendment. 

DELEGATE  SCHLOEDER:   Mr.  Chairman,  it  seems 
again  in  the  last  four  days  we  heard  an  awful  lot  about 
insulating  the  judiciary.   I  rise  to  support  this  amendment 
because  I  believe  we  not  only  --  I  would,  as  a  matter  of 
fact,  take  Delegate  Weidemeyer's  reasoning  and 
come  up  with  a  different  conclusion: 

It  seems  that  while  we  pretended  to  protect  the 
electorate,  I  mean  protect  the  judiciary  --  excuse  me,  that 
was  a  Freudian  slip. --from  the  electorate,  1  think  the 
special  electorate  of  lawyers,  also,  is  an  electorate, 
and  we  ought  to  take  the  judiciary  from  them.   It  seems 
also  to  me  that  it  is  not  constitutional  to  set  up  a 
Constitutional  electorate  which  is  exactly  what  we  would 
be  doing  if  we  were  to  pass  the  committee  recommendation 
for  setting  the  attorneys  up  as  a  special  Constitutional 
electorate.   I  would  trust  to  their  good  judgement 
that  they  could  do  what  they  had  to  do,  that  they  could  dis 
charge  their  responsibility  without  putting  it  into  the 
Constitution. 
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For  those  reasons,  I  would  support  this  amend- 
ment. 

THE  CHAIRMAN:   The   Chair  recognizes   Delegate 
Schneider  to  speak  in  opposition  to  the  amendment. 

DELEGATE  SCHNEIDER:   Mr.  Chairman,  the  reason 
this  section  should  be  left  in  the  Constitution  and  the 
reason  this  amendment  should  be  defeated  is  that  this  is  a 
fundamental  and  basic  part  of  the  structure  and  tenure  of 
judges  that  your  committee  has  recommended.   This  is  not 
something  that  can  be  left  to  rule.   When  you  want  something 
and  it  is  important  to  you,  you  make  sure  it  is  there. 
You  don't  leave  it  to  chance  or  leave  it  to  the  Rules 
Committee  to  provide  for  it. 

This  is  a  necessity  if  we  are  to  have  a  meaning 
ful  non-competitive  election.   Without  this  the  non- 
competitive election  will  find  very  few  voters  taking  part; 
they  are  just  keeping  the  judge  in  office  and  giving  him 
the  benefit  of  the  doubt. 

Under  the  present  system  we  hear  from  the  bar 
associations  how  they  feel.   If  we  didn't  have  this,  we 
would  still  hear  from  them.   It  is  a  small  part  of  the 
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lawyers,  it  is  a  private  club  within  the  committees  that 
decide  what  the  bar  association  is  going  to  do.   This  makes 
sure  that  the  people  know  just  how  the  entire  bar  and  the 
county  feels,  and  how  they  feel  about  this  judge,  and  it 
gives  them  some  guidelines. 

I  don't  think  it  is  really  going  to  have  any 
more  effect  than  it  should,  and  I  think  it  is  a  very  import 
ant  provision.   I  urge  the  defeat  of  this  amendment. 

THE  CHAIRMAN:   Is  there  any  further  discussion? 
Would  you  like  to  speak  in  favor,  Delegate  Bard? 

DELEGATE  BARD:   I  have  a  question  of  Delegate 
Mudd. 


Mudd? 


THE  CHAIRMAN:   Do  you  yield  to  a  question,  Delegat< 


DELEGATE  MUDD:   Yes. 


DELEGATE  BARD:   Delegate  Mudd,  would  there  be 
a  notation  in  regard  to  abstentions,  not  only  those  who 
vote  Aye  and  Nay,  but  those  who  abstain? 

THE  CHAIRMAN:   Delegate  Mudd. 

DELECATE  MUDD:   That  was  not  discussed  in 
committee,  Delegate  Bard,  but  thematter  was  voted  on  by 
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1  you. 

2  DELEGATE  BARD:   Then  I  would  like  to  speak  in 

3  favor  of  the  amendment,  if  I  may. 

4  THE  CHAIRMAN:   Proceed. 

5  DELEGATE  BARD:   It  would  be  perfectly  possible 

6  in  a  small  county  such  as  Garrett,  and  we  have  heard  of 

7  this  on  two  or  three  occasions,  that  there  would  be  but 

8  six  layers  who  were  voting;  if  some  of  them  were  named  as 

9  judges  there  would  be  two  or  three  lawyers.   This  would 

10  mean  that  the  whole  concept  of  secret  ballot  would 

11  certainly  have  disappeared.   Supposing  of  those  three 

12  or  four  who  vote,  there  are  two  abstentions?   Of  what  value 

13  would  this  entire  poll  be  to  the  public  as  a  whole? 

ll 

14  In  other  words,  it  may  well  be  that  abstentions 
could  indicate  the  fact  that  there  is  no  strong  feeling  in 

15  terms  of  the  judges. 

17  On  the  basis  of  this,  should  he  be  returned, 

13  and  I  just  have  the  feeling  that  there  will  be  a  number  of 

19  extensions,  and  therefore  I  believe  the  whole  concept  has 

20  very  little  value. 

21  THE  CHAIRMAN:   Are  you  ready  for  the  question9 
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The  question  arises  on  the  adoption  of  amend- 
ment number  43.   A  vote  Aye  is  a  vote  in  favor  of  the 
amendment.   A  vote  No  is  a  vote  against.   Cast  your  votes. 

Have  all  the  delegates  voted?   Does  any  dele- 
gate desire  to  change  his  vote?   The  Clerk  will  record  the 
vote . 

There  being  56  votes  in  the  affirmative  and  71 
in  the  negative,  the  motion  fails,  and  the  amendment  is 
rejected. 

Delegate  James  Clark,  do  you  desire  to  offer 
your  Amendment  DK? 

The  page  will  distribute  the  amendment,  DK. 

For  what  purpose  does  Delegate  Mason  rise? 

DELEGATE  MASON:   I  rise,  Mr.  Chairman,  to  a 
point  of  personal  privilege. 

THE  CHAIRMAN:   State  the  privilege. 

DELEGATE  MASON:   I  would  like  to  acknowledge 
that  in  the  rear  gallery  we  have  39  students  from  Morgan 
State  College,  Institute  of  Political  Education,  accompanied 
by  Mrs.  Odair  and  Mrs.  Mitchell. 

THE  CHAIRMAN:   We  are  delighted  to  have  you  with 
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us.   (Applause.) 

THE  CHAIRMAN:   This  will  be  Amendment  No.  44. 

The  Clerk  will  read  the  amendment. 

MR.  QUILLtiN:   Amendment  No.  44  to  Committee 
Recommendation  JB-1,  by  Delegates  Clark  and  Raley: 

On  page  6  section  5.21,  Term  of  Office  of  Judge, 
in  line  33  strike  out  the  numerals  "10"  and  insert  in  lieu 
thereof  the  numeral  "8". 

THE  CHAIRMAN:   Is  there  a  second  to  the 
amendment? 

(Whereupon,  the  amendment  was  seconded.) 

THE  CHAIRMAN:   The  amendment  is  offered  by 
Delegates  Clark  and  Raley,  and  having  been  seconded,  the 
Chair  recognizes  James  Clark  to  speak  to  the  amendment. 

DELEGATE  CLARK:   Mr.  Chairman,  by  our  action  we 
have  accepted  the  Commission's  recommendation  that  we  will 
have  non-competitive  elections  for  judges.   This  is  quite 
a  departure  from  our  former  procedure  in  this  State.   It 
seems  to  be  that  if  this  is  going  to  be  a  review  of  the 
judge  by  the  people,  as  proclaimed  by  the  committee  -- 
and  I  believe  that  they  are  sincere  in  this  --  that  perhaps 
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1  it  would  be  wise  and  perhaps  the  people  of  this  State  would 

2  feel  a  little  better  about  this  change  if  we  shortened  the 

3  term  and  therefore  this  amendment  is  offered  to  say  that  th 

4  term  of  a  judge  will  be  8  years. 

5  In  this  little  booklet  we  have  about  modernizin 

6  State  Governments,  we  find  that  the  average  term  for  judges 

7  in  the  United  States,  for  all  theStates,  averaged  out  to 

8  exactly  8.   There  are  few  States  that  have  a  life- 

9  time  provision;  plenty  of  them  that  have  terms  as  short 

10  as  six  years.   But  the  average  is  8,  and  it  seems  to  me 

11  that  having  a  judge  stand  for  election  every  eight  years 

12  in  a  non-competitive  election  is  not  unreasonable,  and  I 

13  would  hope  that  the  amendment  would  be  adopted. 

14  THE  CHAIRMAN:   Delegate  Mudd. 

15  DELEGATE  MUDD:   Mr.  Chairman,  our  committee 
15  recognized  the  thought  in  connectionwith  this  matter  that 
27  has  been  advanced  by  Delegate  Clark,  the  proponent  of  this 
lg  amendment,  and  we  agree  readily  in  view  of  our  proposal 

19  as  to  the  manner  of  selection  of  judges  that  the  tenure 

20  should  be  reduced,  that  under  the  idea  of  a   non-competitiv 

21  election,  the  judge  running  against  his  record.   His  term 
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should  be  substantially  less  than  15  years.   The  15-year 
term  now  enjoyed  by  members  of  the  Maryland  judiciary 
is  among  the  longest  terms  allowed  the  judges  in  any  State 
of  the  Union.   All  I  can  say  in  support  of  the  committee 
recommendation  on  this  score  is  that  we  agree  in  principle 
with  Delegate  Clark.   We  did  submit  to  the  Committee  on 
the  Judicial  Branch  the  exact  proposal  he  has,  namely  an 
eight-year  term. 

The  vote  in  committee  on  the  eight-year  term  was 
six  for,  eight  against,  three  abstaining.   A  majority  of 
the  committee  adopted  the  ten-year  term,  and  therefore  I 
would  urge  the  defeat  of  this  amendment. 

THE  CHAIRMAN:   Does  any  delegate  desire  to 
speak  in  favor  of  this  amendment? 

Delegate  Raley. 

DELEGATE  RALEY:   Mr.  Chairman,  we  are  making 
some  of  these  very  fundamental  changes  and  it  is  to  a  great 
extent  certainly  limiting  the  power  of  the  people  to  re- 
view the  judiciary.   There  is  some  validity  to  the  argu- 
ments that  this  is  making  the  judiciary  too  powerful.   An 
eight  year  term  will  make  a  greater  frequency  of  review. 
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This  could  be  very  helpful  to  the  judiciary  system  and 

also  protect  the  power  of  the  people,  and  protect  the  right 

of  the  people. 

Think  about  it  a  little  bit.   An  eight-year  che^k, 
an  eight-year  review  by  the  people  can  mean  an  awful  lot 
in  shaping  up  the  judiciary  and  the  kind  of  feeling  that 
they  have  toward  the  laws  of  this  state. 

THE  CHAIRMAN:   The  Chair  recognizes  Delegate 
Clagett  to  speak  in  opposition  to  the  amendment. 

DELEGATE  CLAGETT:   Through  the  long  day  yester- 
day, and  almost  the  same  number  of  hours  before  we  complete 
the  digestion  of  this  judiciary  article  today,  as  I  have 
voted  today  in  support  of  the  plan  of  the  committee,  the 
so-called  Niles  plan,  I  have  heard  the  whisper  going  from 
these  walls,  particularly  from  the  far  right  rear  corner, 
where  Governor  Robert  Bowie's  portrait  hangs,  because  it 
was  his  son  who  was  my  great  grandfather,  during  1851 
as  a  delegate  from  Prince  Georges  who  led  the  fight  for 
judges  reversing  the  75-year  practice  which  had  proceeded 
the  second  Constitutional  Convention  when  the  judges  had 
been  appointed. 
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1  It  was  after  that  1851  Convention  and  for 

2  the  116  years  up  to  the  present  time  that  the  judges  were 

3  elected,  and  General  Thomas  Field  Bowie  was  apparently  the  I 

I 

*  man  who  swung  the  tide  in  the  1851  Constitutional  Convention. 

5  After  finding  that  debate  among  the  records  of 

6  that  Convention,  I  have  had  them  extracted,  and  I  have  had 

7  the  20  pages  of  that  debate  before  me,  and  as  the  debate 

8  on  this  floor  has  taken  place,  Ihave  checked  off  the  points 

9  one  by  one  by  one,  and  find  them  all  to  be  the  same; 

10  consequently,  there  was  no  necessity  of  rising,  as  I  saw 

11  the  tide  moving  in  the  direction  it  was,  to  answer 

12  back  to  those  whispering  voices  of  the  past. 

13  However,  on  this  point,  that  is,  tenure  of 

14  J  office,  I  find  that  my  worthy  ancestor  and  I  come  together, 

15  !  because  here  is  what  I  find  he  says: 

16  "It  is  not  the  mode  of  appointment  but  the 

17  tenure  of  the  office  which  constitutes  an  independent 

18  judiciary,"  and  this  was  after  words  he  had  spoken  earlier, 

"The  great  battle  to  be  fought  here  in  the  first  instances 
between 

20  would  be/   those  who  are  friends  of  the  elected  judiciary 

21  and  thosei  who  are  opponents.   Let  the  terms  of  office  be 
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long  enough  to  place  the  judges  beyond  the  influence  of 
caprice,  and  their  independence  will  be  effectively  secured 
by  the  people,  as  if  they  were  appointed  in  any  other  mode.'f 

Then  on  the  following  page  lie  says,  "The 
bill  reported  by  the  Committee  on  the  Judiciary  requires 
elections  for  judges  to  be  held  every  ten  years.   I  wish 
it  were  still  longer,  but  I  shall  vote  for  that  recom- 
mendation." 

And  so  shall  I. 

THE  CHAIRMAN:   Does  any  other  delegate  desire 
to  speak  in  favor  of  the  amendment? 

Delegate  Koger. 
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DELEGATE  KOGER:   Mr.  Chairman,  I  would  like 
to  speak  in  support  of  the  amendment.   Some  of  the  reasons 
why  you  continually  hear  this  matter  brought  up  daily  and  so 
many  hours  because  people  hate  to  make  this  change  and 
because  the  election  of  judges  in  the  past  had  been  a 
successful  thing. 

You  will  find  in  some  ways  --  Italian  people 
are  judges,  Jewish  people  are  judges,  and  Negroes  are 
judges,  and  in  some  ways  we  get  all  representation.   It 
is  true  that--  I  was  trying  to  get  at  that  in  4U  states  yoiji 
have  a  population  of  judges  and  it  is  hard  to  give  up. 
We  sometimes  think  that  long  tenure  of  office  makes  for  a 
good  judge  but  you  can  imagine  how  bad  it  is  when  you 
have  a  bad  judge  for  so  long. 

I  think  we  should  change  it  around.   If  you 
want  to  change  it  around  to  a  point  it  changes,  it  is  all 
right,  but  we  shouldn't  have  it  so  long  one  way  without 
trying  it  the  other. 

THE  CHAIRMAN:   The  Chair  recognizes  Delegate 
Weidemeyer  in  favor  of  the  amendment. 

DELEGATE  WEIDEMEYER:   If  no  one  else  will  speak, 
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I  will  remain  silent. 

THE  CHAIRMAN:   Delegate  Weidemeyer ,  do  you  also 
want  to  remain  silent? 

DELEGATE  WEIDEMEYER:   I  want  to  ask  Delegate 
Clagett  a  question. 

THE  CHAIRMAN:   Delegate  Clagett,  do  you  yield 
to  a  question? 

DELEGATE  CLAGETT:   Yes,  sir. 

THE  CHAIRMAN:   Delegate  Weidemeyer. 

DELEGATE  WEIDEMEYER:   Do  you  agree  with 
your  ancestors  that  it  is  not  the  mode  of  appointment  but 
the  tenure? 

THE  CHAIRMAN:   Delegate  Clagett. 

DELEGATE  CLAGETT:   Fortunately,  the  whispers  werjs 
not  shudders  so  I  disagree  with  you. 

THE  CHAIRMAN:   Delegate  Johnson. 

DELEGATE  JOHNSON:   I  think  there  might  be  a 
great  fear  on  the  part  of  the  people  that  this  new 
system  of  appointing  judges  is  going  to  create  a  type  of 
a  dictatorship.   I  think  we  can  answer  that  argument  by 
saying  that  there  will  be  a  frequent  review  of  the  judge's 
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record  on  the  part  of  the  people  and  in  so  doing  we 

will  establish  really  the  more  democratic  type  of  judicial 

system. 

The  second  reason,  and  I  think  that  will  be 
a  very  effective  answer, the  second  reason  is  that  I 
think  the  15-year  term  in  most  instances  amounts  to  a  life- 
time appointment.   There  might  be  a  tendency  and  almost 
a  human  tendency  of  a  man  with  a  15-year  term  to  not  give 
his  best  energies  to  the  job. 

I  think  we  all  possibly  on  occasions  have  been 
able  to  observe  this.   The  more  frequent  review  of  the 
judges  activities  will  produce  and  stimulate  a  greater 
effort  on  the  part  of  the  judges  so  that  we  have  a  two-fold 
proposal,  one  will  stimulate  the  confidence  of  the 
people  and  two      will  stimulate  the  energy  of  the 
judges. 

THE  CHAIRMAN:   Delegate  Boileau. 

DELEGATE  BOILEAU:   Mr.  Chairman,  I  would  like 
to  speak  in  favor  of  the  amendment.   We  have  already 
provided  for  non-competitive  elections  for  the  judges 
and  in  effect  we  have  been  told  and  from  my  reading  the 
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history  it  is  true,  the  good  judge  has  no  problems, 
he  will  be  re-elected.'  What  you  are  doing  here  if  you 
vote  against  the  amendment  is  protecting  the  bad  judge. 
You  are  allowing  him  two  more  years;  it  is  the  bad  judge 
we  are  concerned  about  here,  the  judge  who  can  be  rejected 
at  the  poll. 

THE  CHAIRMAN:   Is  there  any  more  discussion? 
Are  you  ready  for  the  question? 

The  Clerk  will  ring  the  quorum  bell,  please. 

The  question  arises  on  the  adoption  of  Amendment 
Number  44.   A  vote  Aye  is  a  vote  in  favor  of  the 
amendment,  a  vote  No  is  a  vote  against. 

Cast  your  votes. 

All  delegates  voted?   Does  any  delegate  desire 
to  change  his  vote? 

Have  all  delegates  now  voted?   The  Clerk  will 
record  the  vote. 

There  being  83  votes  in  the  affirmative  and 
44  in  the  negative  the  motion  is  carried  and  the 
amendment  is  adopted. 

DELEGATE  SCANLAN:   Mr.  Chairman. 
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THE  CHAIRMAN:   Delegate  Scanlan. 

DELEGATE  SCANLAN:   I  think  I  nave  an  obligation 
to  state  for  myself  and  some  of  those  back  here  in  the 
corner  that  our  vote  was  influenced  by  the  whisperings 
from  the  picturejthey  kept  telling  us  "Don't  let  my 
descendant  in,  he  is  all  wet." 

THE  CHAIRMAN:   For  what  purpose  does  Delegate 
Clagett  rise? 

THE  CHAIRMAN:   Point  of  personal  privilege. 
That  is  why  I  have  ignored  him. 

THE  CHAIRMAN:   Are  there  any  further  amendments 
to  Section  5.21?    Delegate  Case. 

DELEGATE  CASE:    Mr.  Chairman,  Delegate  Adkins 
and  I  have  amendment  which  is  apparently  being  printed. 
It  is  a  very  simple  one.   I  think  I  can  explain  it  now 
as  to  the  rule  of  whether  we  should  proceed  or  not. 

In  line  44  of  Section  5.21  the  fourth  word 
"shall"  would  be  changed  to  "may"  the  effect  of  which, 
of  course,  would  make  the  so-called  poll  of  lawyers 
permissive  rather  than  mandatory. 

THE  CHAIRMAN:   Delegate  Case,  the  Chair  is 
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uncertain  that  this  wasn't  talked  about  the  other  clay, 
has  there  an  amendment  about  this  the  other  day? 

ULLtiGATli  CASE:   No. 

THE  CHAIRMAN:   Very  well.   While  the  amendment 
is  being  printed,  the  Chair  will  entertain  as  Amendment 
Number  45,  the  change  in  line  44,  page  0,  Section  5.2  1 
of  the  word  "shall"  to  "may". 

Is  there  any  objection  to  considering  the 
amendment,  even  though  it  is  not  printed  and  on  your 
desk  witli  the  understanding  it  will  be  put  there? 

The  Chair  hears  none.   This  will  be  Amendment 
Number  45.   Is  the  amendment  seconded? 

The  amendment  having  been  seconded,  the  Chair 
recognizes  Delegate  Case  to  speak  on  the  amendment. 

DELEGATE  CASH:   Mr.  Chairman  and  ladies  and 
gentlemen  of  the  committee:   I  share  a  concern  with  a 
number  of  delegates  to  the  effect  of  the  mandatory  poll 
of  lawyers  in  connection  with  the  question  of  whether  or 
not  a  judge  shall  be  retained. 

I  think  there  are  many  areas  of  the  state  in 
which  sucli  a  mandatory  poll  is  not  either  necessary  or 
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desirable.   The  purpose  of  this  amendment  would  make  tne 
taking  of  this  poll  discretionary  in  the  nands  of  the 
Court  of  Appeals. 

It  is  my  understanding  that  this  is  the  rule 
in  Missouri,  the  plan  which  we  have  adopted  here 
patterns  as  you  all  know,  --  patterns  closely  as  you  all 
know  the  Missouri  Plan.   It  seems  to  me  that  Committee's 
recommendations  have  gone  further  than  the  Missouri  plan 
goes  in  this  particular  regard.   It  seems  to  me  that  all 
of  the  benefits  which  the  committee  report  seeks  to  obtain 
will  be  forthcoming  if  the  poll  is  made  permissive  and 
yet  the  fears  and  apprehensions  of  some  of  the  people  in 
the  smaller  counties  will  be  absolved. 


amendment . 


Mudd. 


I  would  urge  you  therefore  to  vote  for  the 


THE  CHAIRMAN:   The  Chair  recognizes  Delegate 


DELEGATE  MUDD:   Mr.  Chairman,  as  I  indicated 
before,  the  greatest  concern  in  our  committee  regarding 
this  proposal  as  a  means  of  informing  those  voters  who 
arc  interested  as  to  the  views  of  the  lawyer  regarding 
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an  incumbent  was  the  idea  that  was  suggested  in  the 
Convention  draft,  Article  5,  as  permissive. 

Our  committee  changed  the  word  "may"  to  "shall" 
and  now  it  is  proposed  that  the  word  "shall"  be  eliminated 
and  "may"  substituted. 

I  feel  that  the  threat  of  this  poll  under  what- 
ever rules  might  be  adopted  to  be  used  or  not  used  as 
the  case  might  occur  is  perhaps  the  biggest  argument  agains 
the  use  of  the  poll.   Therefore  I  would  suggest  that  this 
amendment  be  defeated. 

THE  CHAIRMAN:   Any  further  discussion? 
Delegate  Bothe. 

DELEGATE  BOTHE:   May  I  ask  a  question  to 
Delegate  Mudd? 

THE  CHAIRMAN:   Do  you  yield  to  a  question? 

DELEGATE  MUDD:   Yes. 

THE  CHAIRMAN:   Delegate  Bothe. 

DELEGATE  BOTHE:   Is  there  any  question  about 
the  Court  of  Appeals  or  rules  committee  to  order  such 
polls  being  made  at  their  discretion  should  there  be  no 
Constitutional  provision  ? 
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THE  CHAIRMAN:   Delegate  Mudci. 

DELEGATE  MUDD:  I  don't  think  the  Court  would 
have  any  authority  --  I  don't  think  the  Court  of  Appeals 
would  have  that  power. 

THE  CHAIRMAN:  Is  there  any  further  discussion? 
Delegate  Adkins. 

DELEGATE  ADKINS:   I  would  say  just  one  very 
brief  word.   This  is  at  best  an  experiment.   It  may  very 
well  turn  out  to  be  a  profitable  experiment.   If  so  I 
have  no  doubt  that  the  Court  of  Appeals  would  continue 
it.   If  on  the  other  hand  it  turns  out  to  be  as  it  could 
be,  a  disastrous   experiment,  there  should  be  an  escape 
from  it;  making  it  permissive  allows  us  that  escape. 

It  is  inconceivable  that  the  rules  committee 
in  the  Court  of  Appeals  on  the  basis  of  the  Constitution 
would  not  initially  propose  for  the  poll.   If  the  poll 
should  turn  out  to  be  disastrous   or  should  it  turn  out 
to  be  a  real  impediment,  I  think  the  Court  would  then  be 
in  a  position  to  repeal  it. 

I  would  urge  that  this  flexibility  might  be 
justified. 


Court  Rrporters 


THE   JACK    SALOMON    REPORTING   SERVICE 

100  Equitable  Building 

Baltimore.  Maryland  21202 


53y-H760 


1 

2 

3 

4 

5 
6 

7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 


4528 


THE  CHAIRMAN:   Any  further  discussion? 

Are  you  ready  for  the  question? 

Delegate  Macdonald. 

DELEGATE  MACDONALD:   Mr.  Chairman,  I  would  call 
the  attention  of  the  committee  that  writing  for  the 
regulations  of  the  taking  of  this  poll  is  exclusively 
within  the  jurisdiction  of  the  Court  of  Appeals. 

In  other  words,  it  is  exclusively  the  job  of 
the  judges.   I   would  also  ask  the  Committee  to  take  into 
a  ccount  the  fact  that  according  to  the  evidence  which 
has  been  introduced  before  the  committee  on  the  Judicial 
Branch,  it  has  been  the  judges  who  have  been  most  opposed 
to  this  poll. 

In  answer  to  the  objection  from  the  people  in 
the  smaller  counties,  the  lawyers  in  those  counties  simply 
refrain  from  voting.   If  this  poll  is  applied  on  a 
selective  basis,  I  submit  the  public  confidence  in  the 
poll  will  be  shattered.   We  should  have  a  uniform 
poll  taken  in  all  cases. 

THE  CHAIRMAN:   Any  further  discussion?   Are 
you  ready  for  the  question? 
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The  Question  arises  on  the  adoption  of  Amendment 
45  which  is  to  change  the  word  "shall"  in  line  44  to  the 
word  "may".   A  vote  Aye  is  a  vote  in  favor  of  the  amend- 
ment, a  vote  No  is  a  vote  against. 

For  what  purpose  does  Delegate  Rybczynski 
rise? 

DELEGATE  RYBCZYNSKI:   I  should  like  to  ask 
a  question  and  the  answer  will  determine  my  vote. 

THE  CHAIRMAN:   To  whom  is  it  addressed? 

DELEGATE  RYBCZYNSKI:   To  Delegate  Case. 

THE  CHAIRMAN:   Do  you  yield? 

DELEGATE  CASE:   Yes,  sir. 

THE  CHAIRMAN:   Delegate  Rybczynski. 

DELEGATE  RYBCZYNSKI:   Is  it  possible  that 
the  vote  can  be  taken  for  one  judge  and  not  for  another 
judge?   This  is  what  has  worried  me.   Is  it  possible? 

THE  CHAIRMAN:   Delegate  Case. 

DELEGATE  CASE:   I  am  not  sure  I  quite  under- 
stand.  If  you  would  give  me  an  example, -- 

THE  CHAIRMAN:    I  think  his  question  is  if 
the  provision  should  be  made  permissive  would  the 
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Court  of  Appeals  be  able  to  adopt  a  rule  that  it  would 
provide  a  poll  in  the  case  of  Judge  A  but  not  in  the 
case  of  Judge  B. 

DELEGATE  RYBCZYNSKI :   It  is  a  pretty  close 
question.   I  would  think  they  would  not  do  it  but  I  think 
it  is  possible  they"  might. 

THE  CHAIRMAN:   Delegate  Sybert. 

DELEGATE  SYBERT:   Mr.  Chairman,  I  suggest  that 
the  answer  to  Delegate  Rybczynski's  question  is  no.   I 
don't  think  the  Court  of  Appeals  for  a  reason  that  I 
will  mention  could  by  rule  provide  for  a  vote  or  secret 
ballot  in  some  cases  and  not  in  others. 

Why  do  I  say  that?   Because  the  rest  of  the 
section  provides  as  follows:  If  the  amendment  "shall" 
were  changed  to  "may"  if  agreed,  the  Court  of  Appeals 
may  prescribe  by  rule  for  the  taking  of  such  a  poll.  If 
the  Court  of  Appeals  provides  that  it  shall  take  such  a 
poll  by  rule,  it  must  be  taken  in  every  case.   Otherwise, 
there  wouldn't  be  equal  protection  of  the  law.   If  it 
provide  by  rule  that  the  polls  shall  not  be  taken,  none 
will  be  taken. 


Court  Re porters 


THE   JACK    SALOMON    REPORTING   SERVICE 

100  Equitable  Dailding 

Baltimore,  Maryland  21202 


539-6760 


4531 


1 
2 

3 

4 

5 
6 

7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 


THE  CHAIRMAN:   Delegate  Case. 

DELEGATE  CASE:   I  rise  to  adopt  Delegate 
Sybert's  opinion. 

THE  CHAIRMAN:   Delegate  James? 

DELEGATE  JAMES:   I  would  like  to  address  a  ques- 
tion to  some  knowledgable  person.   I  pick  Delegate  Case. 

THE  CHAIRMAN:   Do  you  yield  to  Delegate  James? 

DELEGATE  CASE:   I  knew  I  should  have  left  when 
I  was  ahead. 

THE  CHAIRMAN:   Delegate  James. 

DELEGATE  JAMES:   Could  rules  be  adopted  in 
cases  of  population  of  20,000  or  less  there  would  be  no 
poll  but  in  populations  of  100,000  or  more,  there  would 
be  a  poll?   It  seems  to  me  a  complex  population  figure 
could  be  drawn. 

THE  CHAIRMAN:   YOu  mean  could  it  be  possible  to 
set  such  a  standard  under  the  rule  set  out  In  Section 
5.21  or  as  amended?   To  which  is  your  question  directed? 

DELEGATE  JAMES:   Under  the  proposed  amendment. 

THE  CHAIRMAN:   Delegate  Case? 
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DELEGATE  CASE:   Yes,  I  think  that  could  be 


done. 


THE  CHAIRMAN:  Any  further  discussion?   Are 
you  ready  for  the  question? 

The  Question  arises  on  the  adoption  of 
Amendment  45,  change  the  word  "shall"  to  the  word  "may" 
in  line  44. 

A  vote  Aye  is  a  vote  in  favor  of  the  amendment, 
a  vote  No  is  a  vote  against.   Cast  your  votes. 

Have  all  delegates  voted?   Does  any  delegate 
desire  to  change  his  vote? 

The  Clerk  will  record  the  vote. 

There  being  56  votes  in  the  affirmative  and 
67  in  the  negative,  the  motion  fails.   The  amendment 
is  lost. 

The  amendment  has  now  been  printed  and  dis- 
tributed to  you.   It  is  Amendment  45. 

Earlier  there  was  a  request  to  the  Staff 
Advisor  of  the  Committee  on  the  Judicial  Branch  to  review 
carefully  the  various  sections  of  this  committee  recom- 
mendation in  order  to  answer  several  questions  propounded 
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by  Delegate  Sherbow,  which  were,  one,  whether  under  the 
sections  as  amended  by  the  Committee  of  the  Whole  this 
morning,  could  a  judge,  a  member  of  the  judiciary  be 
appointed  as  a  lay  member  or  elected  as  a  lawyer  member 
of  a  commission  and,  two,  if  so,  would  the  amendment 
eliminating  the  words  "nonjudicial"  in  lines  16  and  19 
of  Section  5.20  operate  to  prevent  the  promotion  of  such 
a  judge  from  one  level  to  another? 

The  staff  advises  --  Mr.  William  H.  Adkins 
advises  me  he  has  reviewed  the  sections  carefully  and 
he  thinks  the  answer  is  in  the  third  sentence  of  Section 
5.20  which  provides  as  amended  that  a  member  of  the 
commission  may  not  hold  any  public  office  of  profit  or 
office  in  a  political  party  while  a  member  of  the 
commission;  the  judge  being  the  holder  of  an  office  of 
profit  would  not  be  eligible  as  a  member  of  the  commission, 

The  second  question  would  therefore  not  arise, 
in  other  words,  he  could  not  be  appointed  as  a  lay  member. 
tie  could  not  be  elected  as  a  lawyer  member. 

Are  there  any  further  amendments  to  Section 
5.21?   The  Chair  hears  none,  and  Delegate  Johnson,  do  you 
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still  desire  to  offer  your  amendment  to  Section  5.22? 

This  will  be  amendment  I,  Amendment  46. 

The  Clerk  will  please  read  the  amendment. 

Will  Delegate  Clark  please  take  the  podium? 

(Delegate  James  Clark  assumed  the  Chair.) 

MR.  QUILLEN:   Amendment  Number  46  to 
Committee  REcommendation  No.  JB-1,  by  Delegates  Johnson, 
Harkness,  Hickman,  Kahl,  Murphy,  Siewierski,  Rush.   On 
page  7  in  Section  5.22  Retirement  of  Judges  strike  out 
all  of  lines  7  through  10,  inclusive. 

DELEGATE  CLARK:   The  Chair  recognizes 
Delegate  Johnson. 

DELEGATE  JOHNSON:   Mr.  Chairman  and  fellow 
delegates,  the  effect  of  this  amendment  which  I  see  is 
being  distributed  to  you  at  this  time  would  be  to  provide 
very  simply  that  on  the  retirement  of  judges, "each  judge 
shall  retire  at  the  age  of  70." 

Under  the  opinion  of  the  minority  members  of  th^ 
Judicial  Branch,  retirement,  if  that  is  a  proper  term, 
ought  to  be  just  that,  retirement.   If  additional  judges 
are  needed  because  of  increased  case  load,  then  additional 
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judges  should  be  selected.   We  would  hope  that  the 

delegates  to  this  convention  would  agree  that  our  state 

system  is  far  different  from  the  Federal  system. 

On  rare  occasions  as  some  of  you  know,  unusual 

matters  between  states  arise  and  the  Supreme  Court  is 

called  to  arbitration.   Cases  of  this  nature  have  been 

of 
handled  by  retired  justices  because/the  uniqueness  of  the 

case  and  the  long  processes  involved  in  adjudicating  them. 

Because  this  very  unusual  situation  arises  in 
the  Federal  system  in  the  opinion  of  the  minority  it  does 
not  mean  we  should  subject  our  retired  judges  to  additiona 
work  on  a  state  level. 

May  I  point  out  as  noted  in  our  written 
report,  this  chance  for  continuing  retired  judges  in  offic^ 
poses  some  very  real  and  very  serious  problems  about  the 
nature  of  judicial  retirement. 

We  are  greatly  concerned  about  what  the  word 
"temporary"  means.   When  we  consider  that  together  with 
the  difficulty  of  dissension  on  the  Bench  with  respect 
to  which  a  so-called  retired  judge  will  continue  to 
sit  and  the  practical  administrative  matter  of 
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*  retirement  --  such  as  whether  or  not  a  retired  iudce 

will  continue  with  his  pension  or  whether  or  not  he  will 

3  be  paid  a  salary,  the  minority  concludes  although  we  wish 
to  protect  constitutional  flexibility  with  respect  to 

5  judicial  organization  and  administration,  there  is  no 

6  real  need  we  submit  for  flexibility  in  this  manner. 

7  It  has  been  my  understanding  that  the  Maryland 

8  State  Bar  Association  has  repeatedly  turned  down  a  move 

9  to  have  retired  judges  in  Maryland  returned  to  the  Bench 

10  and  if  they  have  reversed  that  procedure  I  am  unaware  of 

11  it. 

12  There  is  some  real  merit  in  the  majority's 

13  proposal  and  they  can  make  that  a  good  case  by  saying 

14  retired  judges  should  be  used  if  needed.   But  fellow 

15  delegates,  when  you  consider  all  the  practical  problems 

16  that  a  situation  like  this  will  create,  I  feel  certain 

17  that  most  of  you  will  agree  with  us  that  there  isn't 

18  a  need  to  place  this  responsibility  on  our  Court  of 

19  Appeals  and  on  our  retired  judges  and  therefore  we 

20  urge  you  to  vote  for  this  amendment. 

21  DELEGATE  CLARK:   The  Chair  recognizes 
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Delegate  Mudd. 

DELEGATE  MUDD:   Mr.  Chairman,  may  I  at  this 
time  yield  three  minutes  to  Delegate  Rosenstock  to 
speak  against  the  amendment? 

DELEGATE  CLARK:   Delegate  Rosenstock. 

DELEGATE-  ROSENSTOCK:   Mr.  Chairman,  and  fellow 
delegates,  the  committee  has  attempted  to  make  use  of 
judicial  manpower  that  is  available  to  judges  who  have 
reached  the  age  of  Constitutional  senility  of  70  to  help 
out  where  the  need  is  indicated  to  the  Court. 

As  we  know,  we  have  attemped  to  create  a 
unified  effective  judiciary  in  the  state  of  Maryland.   You 
have  evidence  in  our  own  body  of  the  delegate  who,  al- 
though he  has  reached  that  age,  is  well  qualified  to 
carry  on  judicial  duties  if  the  Constitution  permitted 
the  same. 

Now,  there  are  times  when  because  of  disquali- 
fication, illness  and  other  matters  that  the  chief  judge 
would  find  it  necessary  with  the  concurrence,  as  the 
committee  wrote  in  so  that  the  chief  judge  would  not 
be  solely  responsible  for  such  an  assignment,  to  use 
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1  such  a  retired  judge  whom  the  people  of  Maryland  had 

2  confidence  in,  whose  facilities  were  sound  and  who  would 
-      be  able  to  help  the  Court  in  the  conduct  of  its  business. 
^  In  fact,  there  are  a  number  of  judges  in 

Maryland  who  although  they  have  been  retired  would  be 
perfectly  effective'  in  signing  motions  so  thst  the  judges 
n  who  were  of  a  younger  age  could  stand  the  rigor  of  trial, 

o     could  preside  over  the  trials  of  causes. 

For  that  reason  we  feel,  fellow  delegates,  that 
as  we  are  attempting  to  modernize  our  court  system,  make 
it  responsible  that  we  should  be  able  to  call  on  this 
io     reserve  of  judges  who  although  they  have  passed  70  are 

..-     still  able  to  carry  on  the  work  of  the  judiciary  if  the 

ii 
.  .  chief  judge  in  the  Court  of  Appeals  and  his  six 

associates  would  so  deem  it. 

DELEGATE  CLARK:   Anyone  wish  to  speak  in  favor 
of  the  amendment?   Delegate  Rybczynski. 

DELEGATE  RYBCZYNSKI:   Mr.  Chairman,  needless 
to  say,  it  takes  some  amount  of  consideration  on  my  part 
to  rise  on  a  proposition  such  as  this.   However,  my 
experience  in  the  courts  of  the  City  of  Baltimore 
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1  indicates  that  this  is  a  good  amendment  and  that  the 

2  report  of  the  majority  is  not  good. 

Now,  those  of  you  who  have  been  in  the  Federal 

4      courts  of  the  City  of  Baltimore,  or  the  District  of 


5 


Maryland,  all  remember  a  certain  judge  who  was  a  very 

g      scholarly  gentleman  but  who  sat  up  at  the  judge's  bench 

r,  with  an  eyeshade  so  that  the  lights  wouldn't  hurt  his 

o      ©yes,  and  who  sat  there  with  a  tremendous  magnifying  glass 

o      so  that  he  could  read  the  documents,  who  had  difficulty 

2Q      distinguishing  the  people  who  were  appearing  before 

Y\  him,  who  took  time  to  tell  all  sorts  of  stories  and  who, 

22      °n  occasion,  when  he  found  fault  with  the  proceedings, 

._      would  commence  to  take  a  half-hour  or  three-quarters  of 

..      an  hour  to  chastise  people  in  a  matter  of  no  consequence 

that  should  have  taken  two  or  three  seconds. 

That  is  just  one  example. 
16 

,  „  Another  example  which  comes  to  me  is  a  judge 

17 
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who  at  nearly  70  was  at  the  point  where  he  simply  couldn't 
remember  anything  and  would  have  to  retire  to  his 
chambers  with  the  court  stenographer  to  have  all  the 
testimony  read  back  to  him  again  so  that  he  might 
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render  an  opinion. 


As  I  said  before,  it  is  not  easy  for  me  to 
at  an  answer 
arrive/ on  a  question  like  this  but  as  I  told  you  yesterday 


I  have  to  live  with  this  system  for  35  more  years  if  I 
live  that  long. 

Now,  what  is  another  aspect  of  the  same  ques- 
tion?  Another  aspect  is  if  Judge  A  at  72  is  capable  and 
Judge  B  at  72  is  not  capable  and  Judge  A  gets  assigned  for 
ten  days,  who  wants  the  job  of  telling  Judge  B  that  he 
is  not  capable?   Who  wants  to  meet  him  eye  to  eye  or 
on  the  telephone  and  say" Judge,  you  are  over  the  hill 
now,  and  even  though  we  gave  ten  days  of  duty  to 
Judge  A  he  is  all  right,  but  we  think  you  are  senile." 

Who  wants  that  job?   Who  would  like  to  be 
the  Clerk  to  have  to  sit  behind  that  desk  to  tell  the 
judge  that  he  is  no  longer  capable? 

Ladies  and  gentlemen  of  this  committee,  you 
have  a  perfectly  valid  first  sentence  on  line  6.   liach 
judge  shall  retire  at  the  age  of  70.   There  is  a  reason 
why  that  sentence  is  there. 

True,  it  is  an  arbitrary  figure,  the  same  as 
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the  voting  age  of  21  is  an  arbitrary  figure,  but  you  hope 
to  strike  a  happy  medium. 

DELEGATE  CLARK:   Your  time  is  up. 

DELEGATE  RYBCZYNSKI :   May  I  just  finish  my 
sentence,  Mr.  Chairman?   For  those  judges  who  are  capable 
there  is  no  law  that  says  they  can't  open  up  their  offices 
or  go  to  work  for  a  law  firm.   There  are  plenty  of 
good  lawyers  all  over  the  state  of  Maryland. 

DELEGATE  CLARK:   Does  anyone  care  to  speak 
against  the  amendment? 

DELEGATE  WEIDEMEYER:   Again  I  find  myself 
helping  my  good  friend,  the  Chairman. 

I  found  that  this  system  is  very  good  to  ask 
the  judges  to  come  back  and  try  cases.   I  don't  think 
where  the  Court  of  Appeals,  the  chief  judge  backed  by  the 
whole  Court  of  Appeals  has  that  prerogative,  I  don't 
think  it  is  going  to  be  abused. 

Who  does  the  questioning    get  directed  to  if 
some  judge  gets  that  assignment  and  he  doesn't  get  i-t? 
He  says   the  Court  of  Appeals  and  the  other  judges 
have  ruled  against  him  .  So  I  want  to  abide  by  their  wish£ 


s. 
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^  I  remember  many  happy  days  in  the  Anne  Arundel 

2      Bar  when  your  father  was  here  and  I  loved  to  try  cases 

before  him,  and  when  lie  was  retired  at  70  I  wished  many 
a  times  that  he  was  back  on  the  bench,  and  he  was.  well  able 


5 
6 


9 
10 


until  the  day  he  passed  away  to  try  cases,  and  I  don't 
think  that  the  Court  of  Appeals  is  going  to  abuse  this. 
-  We  are  going  to  have  plenty  of  judges  over 

g      70.   A  lot  of  them  I  know  are  well  able  to  try  cases  and 
when  as  Delegate  Rosenstock  has  said,  we  will 
call  on  that  reserve   of  human  energy,  knowledge  and 
..      wisdom  and  give  them  a  little  work  now  and  then,  it  would 
,2      make  their  declining  days  much  happier. 

DELEGATE  CLARK:   There  is  about  one  minute 
remaining;  would  Delegate  Johnson  wish  to  designate 
someone  to  speak? 

DELEGATE  JOHNSON:   Is  this  under  controlled 
time? 

DELEGATE  CLARK:   We  are  under  controlled  time. 
DELEGATE  JOHNSON:   I  didn't  realize  that.   I 
have  no  one  in  particular.   I  assume  there  is  some 
additional  time  remaining  under  uncontrolled  time,  is 
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that  correct? 

DELEGATE  CLARK:   Yes. 

Delegate  Mudd. 

DELEGATE  MUDD:   I  will  yield  to  Delegate  Scan- 

DELEGATE  CLARK:   Delegate  Scanlan. 

DELEGATE  SCANLAN:   Mr.  Chairman  and  fellow 
delegates,  I  know  thisis  an  age  where  youth  must  be 
served,  but  it  seem  s  to  be  arbitrary  and  almost  stupid  to 
reject  the  wisdom  of  those  who  have  served  in  the  public 
service  and  demonstrated  their  ability  merely  because 
they  reach  the  arbitrary  age  of  70. 

If  I  had  my  own  preference,  I  think  a  man  could 
continue  after  70  except  upon  the  recommendation  that  he 
should  retire  by  a  disability  commission. 

History  is  full  of  examples  where  men  in  their 
70's  and  indeed  80's  were  able  to  carry  on  great  services 
for  their  country. 

Cato  the  Elder  continued  leading  until  his 
80's.   Was  there  a  greater   speaker  than  Winston  Churchill' 
Observe  how  long  he  continued  to  contribute. 
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1  Supreme  Court  Justice  Hughes,  Holmes  and  Hugo 

2  Black  would  be  denied  the  privilege  of  serving  in  an 

3  emergency  status  in  the  courts  of  this  state. 

4  We  draw  here  again  upon  the  Federal  example 
g      where  for  instance  in  the  Court  of  Appeals  in  the  District 

5  of  Columbia  we  have  three  retired  judges  serving  when  they 
rj  are  asked  to.  In  this  state  one  of  the  judges  in  the 
q  Intermediate  Court  had  been  an  Attorney  General  and  Deputy 
g             Attorney  General  unless  he  was  called  upon   to  disqualify 

himself. 
H  The  Court  of  Appeals  had  to  designate  a 

22      trial  judge  to  hear  those  appeals.   How  much  wiser  and 
,-      how  much  less  of  a  drain  on  the  manpower  of  the  trial 
■iA      court  judges  if  they  had  been  able  to  designate  one 
.g     of  the  distinguished  judges  of  the  Court  of  Appeals  to 

sit  in  the  Intermediate  Court  of  Appeals. 
17  I  see  no  reason  on  earth  for  denying  this 

1ft     flexibility  that  the  majority  recommends  by  virtue  of 

their  proposal.   I  cannot  see  the  argument.   I  know  the 

judge  that  my  learned  friend  across  the  aisle  referred  to. 

It  was  my  privilege  to  appear  before  Judge  Chester. 
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must  say  that  in  his  disability  his  intellectual  vigor 

was  the  equal  of  many,  many  trial  judges  I  encountered.   II 

picked  a  bad  example,  I  suppose  Judge  Chester  would  not 

have  been  designated  to  serve  had  not  the  Court  designated 

him. 

I  think  it  is  a  matter  that  could  be  controlled 

by  the  Court  of  Appealsjif  a  man  had  obviously  declined 

in  intellectual  powers  he  would  not  be  asked  to  serve 

temporarily.   If  he  still  possessed  them,  it  would  be 

not  only 
ridiculous  in  the  public  interest  to  deny  his  abilities/ 

to  the  public,  to  the  people  at  the  appellate  level,  but 

even  trial  court. 

Even  to  this  day,  U.  S.  Judge  Reed  sits  in  the 
Court  of  Appeals  and  has  anyone  ever  appeared  before 
Justice  Read  and  felt  that  he  had  no  right  to  sit  there 
or  that  he  didn't  know  what  was  going  on?   He  is  in  his 
8U*s  but   equal  to  any  judge  or  young  lawyer  in  this 
nation. 

THE  CHAIRMAN:   The  proponents  still  have  some 
time.   Would  anyone  like  to  speak  in  favor  of  the 
amendment? 
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1  (Cries  of  "Question") 

i 

2  DELEGATE  CLARK:   The  question  arises  on  the 

3  question  of  Amendment  46.   The  Clerk  will  call  the  roll. 

4  Has  everybody  voted?   Does  anyone  want  to  change 

5  his  vote?   If  not  the  Clerk  will  take  the  roll. 

6  22  votes  in  the  affirmative  and  94  in  the 

7  negative.   The  amendment  fails. 

8  Are  there  any  other  amendments  to  Section  5.22? 

i 

9  The  Chair  hears  none.   Are  there  any  amendments  to  Section 

10  5.23?   The  Chair  hears  none.   Section  5.24? 

11  Delegate  Johnson,  do  you  still  propose  to 

12  offer  your  amendment? 

13  DELEGATE  JOHNSON:   Yes,  we  do,  Mr.  Chairman. 

14  (The  President  resumed  the  Chair.) 

15  THE  CHAIRMAN:   The  page  will  distribute  the 
^g  amendment.   This  will  be  Amendment  47.   The  Clerk  will 

read  the  amendment, 
ig  MR.  QUILLEN:   Constitutional  Amendment  No. 

19  47  to  Committee  Recommendation  No.  JB-1,  by  Delegates 

2Q  Johnson,  Harkness,  Hickman,  Kahl,  Murphy,  Siewierski, 

2i  Rush:   On  page  7  in  Section  5.24  Restriction  of 
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non-judicial  activities  in  lines  33  and  34  strike  out 
the  following  words:  "or  make  any  contribution  to". 

Till:  CHAIRMAN:   Is  there  a  second? 

The  amendment  having  been  seconded,  the  Chair 
recognizes  Delegate  Johnson  to  speak  to  the  amendment. 

DELEGATE  JOHNSON:   Mr.  Chairman  and  fellow 
delegates.   The  reason  the  minority  prepared  and 
urges  adoption  of  this  amendment  is  because  frankly  we 
questioned  the  wisdom  of  having  a  section  with  respect 
to  the  nonjudicial  activities,  that  is  the  restriction 
of  the  nonjudicial  activities  of  the  judge  and  no  section 
with  respect  to  the  restriction  of  the  judicial  activities 
of  a  judge. 

We  tried  our  best  to  go  along  with  the  majority 
report  which  is  practically  the  same  as  the  draft  of 
the  Constitutional  Convention  Commission  with  respect 
to  our  amendment,  but  very  frankly,  we  just  couldn't 
find  any  reason  whatsoever  to  prevent  a  judge  from 
making  a  contribution  to  the  political  party  of  his 
choice . 

We  don't  believe  that  when  a  judge  is  sent 
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to  the  Bench  that  lie  j;ive  up  his  right  to  vote  or  his 
right  to  back  the  party  of  his  choice  so  that  we  would 
urge  that  the  phrase  "or  make  any  contribution"  be 
de  lcted. 

Now,  please  bear  in  mind  that  the  majority's 
recommendation  does  not  prevent  the  judge  from  making  a 
contribution  to  a  candidate  of  his  choice.   We  don't 
argue  that,  but  we  think  it  is  foolish  to  provide  in  the 
Constitution  that  a  judge  cannot  make  a  contribution  to  th<^ 
Democratic  or  Republican  party  if  he  chooses  to  do  so. 

We  are  not  concerned  about  what  contribution  a 
judge  makes  after  he  becomes  a  judge,  and  therefore  we 
urge  adoption  of  this  amendment. 

THE  CHAIRMAN:   The  Chair  recognizes  Delegate 
Mudd  for  five  minutes. 

DELEGATE  MUDD:   This  is  controlled  time,  Mr. 
Chairman.  May  I  yield  two  minutes  to  Delegate  Hargrove. 

DELEGATE  HARGROVE:  Mr.  Chairman,  this 
Convention  lias  put  together  a  judicial  article  which 
purpose  is  to  keep  the  judges  out  of  politics.   If  this 
amendment  is  adopted,  then  I  would  suggest  that  we  would 
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be  doing  just  the  opposite  of  what  we  have  done  for  the 
past  two  days. 

Now,  we  all  know  as  a  practical  matter, 
no  contributions  are  made  to  political  parties  by  a 
judge  with  no  purpose  whatsoever. 

It  is  our  desire  that  when  a  judge  takes  office 
that  he  be  completely  removed  from  the  political  arena 
and  we  feel  that  to  remove  him  means  to  remove  him 
completely;  to  create  a  suspicion  by  the  mere  payment  of 
funds  into  a  political  party  is  something  we  do  not 
desire  to  attach  to  this  judicial  article;  for  those  reasc 
we  suggest  that  the  amendment  be  defeated. 

THE  CHAIRMAN:   Delegate  Johnson,  you  have 
a  little  less  than  three  minutes. 

DELEGATE  JOHNSON:   I  yield  that  time  back, 
Mr.  Chairman. 

THE  CHAIRMAN:   Yield  what? 


ns 


DELEGATE  JOHNSON:   I  yield  the  time  back  to 


the  Chair. 


THE  CHAIRMAN:   Delegate  Mudd? 
DELEGATE  MUDD:   May  I  yield  two  minutes  to 
Delegate  Hodge  Smith? 
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THE  CHAIRMAN:   Delegate  J.  H.  Smith. 

DELEGATE  SMITH:   I  shall  be  very  brief.   I 
think  that  the  purpose  of  this  provision  is  obvious.   Sup- 
pose a  Democratic  governor  appoints  a  judge  and  then  the 
next  time  an  election  comes  around,  this  judge  is  besciged 
with  requests  for  contribution  for  no  other  reason  than 
he  happened  to  get  his  original  appointment  from  a 
governor  who  happened  to  be  of  one  party. 

We  think  this  is  a  good  thing, to  keep  them 
as  far  away  from  partisan  politics  as  possible. 

THE  CHAIRMAN:   Delegate  Mudd ,  do  you  desire 
to  have  any  further  time  allocated? 

DELEGATE  MUDD:   No. 

THE  CHAIRMAN:  Available  time  on  control  but 
limited  debate,  does  anyone  else  desire  to  speak  to  the 
amendment?   Delegate  Dukes. 

DELEGATE  DUKES:  Will  Delegate  Mudd  yield  to 
a  question? 

THE  CHAIRMAN:   Delegate  Mudd? 

DELEGATE  MUDD:   Yes,  sir. 

THE  CHAIRMAN:   Delegate  Dukes. 
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DELEGATE  DUKES:   I  was  in  sympathy  with  the 
proposal.   I  don't  see  a  limitation  of  contribution  to  a 
political  party.   At  least  in  Prince  Georges  County  the 
primary  action  is  the  entire  campaign.   Why  did  you 
limit  it  to  a  party  and  place  no  other  limitations  that 
would  seem  to  me  to  be  more  serious? 

THE  CHAIRMAN:   Delegate  Mudd. 

DELEGATE  MUDD:   It  was  our  view,  Delegate 
Dukes,  this  was  the  most  comprehensive  language  we 
could  use  without  spelling  out  a  lot  of  particular 
matters.   Not  being  an  experienced  politician,  it  may 
not  have  occurred  to  me  how  many  escape  hatches  we  left. 

THE  CHAIRMAN:   It  is  not  limited  to  political 
parties.   It  says  political  party  or  organization. 

DELEGATE  DUKES:   I  understand  the  intention  of 
the  language  is  to  cover  political  contributions  to  person 
other  than  himself,  I  guess. 

DELEGATE  MUDD:   Yes.   I  made  it  as  broad  as 
possible. 

THE  CHAIRMAN:   Dr.  Chabot,  did  you  desire  -- 
Delegate  Dukes  asked  the  first  question.   Would  Delegate 
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1 

Mudd   yield    for   another   question? 

2 

DELEGATE    MUDD:      Yes. 

3 

THE    CHAIRMAN:      Delegate    Chabot. 

4 

DELEGATE   CHABOT:       I   am  also   concerned   about   how 

5 

wide    the   words   "political   party   or  organization"    run. 

6 

If   an   organization    is    formed    to   support   candidates    in   a 

7 

school   board  election,    would   this   prohibit   the    judge 

8 

from  making   contribution    to   such   an   organization? 

9 

THE    CHAIRMAN:      Delegate   Mudd. 

10 

11 
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DELEGATE  MUDD :  In  my  personal  view  an  organ! zatior 
set  up  to  foster  the  candidacy  of  a  slate  for  a  scnool  boarc 
election  would  be  a  political  organization  if  they  were  run- 
nina  for  office,  yes. 

THE  CHAIRMAN:   Delegate  Chabot. 

DELEGATE  CHABOT:   Thank  you. 

THE  CHAIRMAN:   Any  further  questions?   Are  you 
ready  for  the  cruestion? 

DELEGATE  GRANT:   I  have  a  question  for  Delegate  Mu|dd 
if  he  would  yield. 

THE  CHAIRMAN:   Delegate  Mudd,  would  you  yield? 

DELEGATE  MUDD:   I  nay  have  to  turn  to  a  politician 
but  go  ahead. 

THE  CHAIRMAN:   Delegate  Grant. 

DELEGATE  GRANT:   The  restriction  applies  to  active 
judges  and  not  retired  judges? 

THE  CHAIRMAN:   Delegate  Mudd. 

DELEGATE  MUDD:   That  is  correct. 

THE  CHAIRMAN:   Are  you  ready  for  the  question? 
Delegate  Johnson. 

DELEGATE  JOHNSON:   I  want  to  make  our  position 
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clear.  I f  we  take  out  the  tern  "or  make  any  contribution" 
the  sentence  would  still  be  in  effect  that  the  judge  could 
not  hold  any  office  in  any  political  party  or  an  organiza- 
tion . 

In  our  view  there  are,  as  I  understand  it,  Demo- 
cratic and  Republican  sustaining  funds  and  it  would  seem  to 
me  that  if  a  judge  would  want  to  willingly  contribute  to  a 
party  of  his  choice  he  should  be  entitled  to  do  so. 

THE  CHAIRMAN:   Delegate  Marvin  Smith. 

DELEGATE  M.  SMITH:   The  point  has  been  made  back 
here  that  it  would  be  absolutely  against  the  canons  of 
judicial  ethics  for  a  judge  to  make  such  a  contribution. 

THE  CHAIRMAN:   Any  further  discussion?   Are  you 
ready  for  the  question? 

The  Clerk  will  sound  the  quorum  bell. 

The  question  arises  on  the  adoption  of  Amendment 
No.  47.   A  vote  Aye  is  a  vote  in  favor  of  the  amendment; 
a  vote  No  is  a  vote  against. 

Cast  your  votes. 

Has  every  delegate  voted?   Does  any  delegate  desir 
to  change  his  vote?   The  Clerk  will  record  the  vote. 
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THE  CHAIRMAN:   Delegate  Marion,  do  you  Mill 
desire  to  offer  your  Amendment  AB? 

DELEGATE  MARION:   Yes,  Mr.  Chairman. 

THE  CHAIRMAN:   The  pages  will  distribute  Amend- 
ment AB .   This  will  be  Amendment  No.  48. 

The  Clerk  will  read  the  amendment. 

MR.  QUILLEN:   Amendment  No.  48  to  Committee 
Recommendation  No.  JB-1  by  Delegate  Marion:   On  Page  7, 
Section  5.24  Restriction  of  Non-Judicial  Activities,  Lines 
36  through  38,  strike  out  the  following:   ",  or  receive  any 
remuneration  for  his  judicial  service  except  as  provided 
herein" . 

THE  CHAIRMAN:   The  amendment  is  proposed  by  Dele- 
gate Marion.   Is  it  seconded? 

(Whereupon,  the  amendment  was  seconded.) 

The  amendment  having  been  seconded,  the  Chair 
recognizes  Delegate  Marion  to  speak  to  the  amendment. 

DELEGATE  MARION:   Mr.  Chairman  and  fellow  dele- 
gates, I  hope  this  matter  could  be  disposed  of  rather 
quickly.   I  don't  think  this  is  a  matter  of  great  policy, 
but  I  propose  the  amendment  because  I  can  see  no  purpose 


C'OUrl   Hrptirtrrt 


THE   JACK    SALOMON    REPOHTING   SERVICE 

mil  Bqoitabh  Building 

H, IliciM.tr.  Mnryliinii  II 101 


539-6760 


4556 


for  the  language  that  I  propose  to  delete  in  this  particular 


1 

2  section. 

3  If  this  amendment  is  adopted,  the  first  sentence 

4  in  Section  5.24  would  end  with  a  period  after  the  word 

5  "campaign"  in  Line  36,  and  the  remainder  of  the  sentence 

6  would  be  deleted. 

7  I  see  no  purpose  for  this  language  in  Section 

8  5.24.   In  the  first  place  it  seems  out  of  place  because  it 

9  refers  to  remuneration  for  his  judicial  service,  and  it  is 

10  placed  in  a  section  which  restricts  the  judge's  non-judicial 

11  activities;  and  in  the  second  place,  it  seems  either  super- 

12  fluous  or  redundant,  because  the  first  sentence  in  Section 

13  5.23  provides  that  "each  judge  shall  be  compensated  for 

14  his  judicial  service  solely  by  the  State". 

15  I  inquired  of  Mr.  Robert  Martineau,  Secretary 

16  of  this  Convention,  who  was  the  last  surviving  chairman  of 

17  the  Judicial  Subcommittee  of  the  Constitutional  Convention 

18  Commission,  and  he  in  effect  confirmed  my  view  that  it 

i 

19  was  redundant.   Our  able  staff  adviser  of  the  Committee  on  t\\e 

20  Judicial  Branch,  Mr.  Adkins,  on  a  memorandum  to  the  members 

! 

21  of  the  Committee,  has  indicated  that  this  language  seems 
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1  redundant,  and  I  would  hope  that  it  could  be  deleted  for 

2  that  reason. 

3  THE  CHAIRMAN:  Delegate  Mudd . 

4  DELEGATE  MUDD:   Mr.  Chairman,  I  have  great  con- 

5  fidence  in  the  proponent  of  this  amendment,  and  if  it  is 

6  the  view  of  the  Majority,  who  supported  this  recommendation 

7  that  the  language  is  redundant,  I  will  not  resist   it  being 

8  eliminated.   On  the  other  hand,  it  was  our  view  that  it  is 

9  in  there  to  make  our  intention  abundantly  clear,  and  in 

10  the  absence  of  objection  from  those  who  supported  the 

11  Majority  recommendation  of  the  Committee,  I  have  nothing 

12  more  to  say  about  that  amendment. 

13  THE  CHAIRMAN:   Delegate  Rosenstock. 

14  DELEGATE  ROSENSTOCK:   It  may  be  redundant.   We 

15  put  it  in  here  to  make  it  evident  that  there  would  be  a 

16  discontinuance  if  this  Constitution  were  adopted  by  the 

17  people  of  Maryland,  and  the  county  would  again  start  sub- 

18  sidization  of  judges  and  add  to  that  sum  which  the  State 

19  will  pay.   For  that  reason,  personally,  I  would  like  to  see 

I 

20  it  retained. 

21  THE  CHAIRMAN:  Any  other  delegate  desire  to  speak 


Court  Reporters 


THE   JACK    SALOMON   REPORTING   SERVICE 

100  Equitable  Building 

Baltimore,  Maryland  21202 


530-6760 


4558 


1  in  favor  of  the  amendment? 

2  (There  was  no' response . ) 

3  Any  delegate  desire  to  speak  in  opposition? 

4  Delegate  Grant. 

5  DELEGATE  GRANT:   I  have  a  question  for  Delegate 

6  Rosenstock,  if  he  would  yield. 

7  THE  CHAIRMAN:  Delegate  Rosenstock,  do  you  yield 

8  to  a  question? 

9  DELEGATE  ROSENSTOCK:   Gladly. 

10  THE  CHAIRMAN:   Delegate  Grant. 

11  DELEGATE  GRANT:   Do  you  regard  the  word  "remun- 

12  eration"  as  being  synonymous  with  "compensation"? 

13  THE  CHAIRMAN:   Delegate  Rosenstock. 

14  DELEGATE  ROSENSTOCK:   Compensation  and  remunera- 

15  tion,  I  think,  are  almost  synonymous. 

16  THE  CHAIRMAN:   Any  further  discussion?   Delegate 

17  Burdette. 

18  DELEGATE  BURDETTE:   Mr.  Chairman,  I  should  like 

19  1   to  ask  a  question  of  anyone  who  can  inform  -- 

20  j  THE  CHAIRMAN:   To  whom  do  you  direct  your  ques- 

21  tion? 
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DELEGATE  BURDETTE:   I  really  mean  any  knowledge- 
able person,  perhaps  Delegate  Marion.   Wherein  is  this 
language  found  elsewhere? 

THE  CHAIRMAN:   Lines  15  and  16  of  Section  5.23. 

DELEGATE  BURDETTE:   And  does  Delegate  Marion  feel 
that  there  is  force  in  Delegate  Rosens tock' s  point  that 
supplementary  salaries  are  really  covered  by  the  language 
which  is  alleged  to  be  redundant? 

THE  CHAIRMAN:   Delegate  Marion. 

DELEGATE  MARION:   It  is  my  understanding,  and  I 
think  the  understanding  of  the  Committee  that  the  prohibition 
against  any  supplementation  of  State  salaries  is  contained 
in  Lines  15  and  16,  which  is  the  first  sentence  of  Section 
5.23,  that  the  compensation  shall  be  solely  by  the  State; 
and  I  see  no  purpose  whatsoever  in  saying  it  again.   I  think 
saying  it  once  in  the  Constitution  is  enough. 

THE  CHAIRMAN:  Delegate  Henderson. 

DELEGATE  HENDERSON:   Delegate  Marion,  will  you 
yield  to  a  question? 

THE  CHAIRMAN:  Delegate  Marion. 

DELEGATE  MARION:   Yes,  sir. 
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THE  CHAIRMAN:   Delegate  Henderson. 

DELEGATE  HENDERSON:   It  just  occurred  to  me  that 
since  we  voted,  although  I  abstained,  I  think,  might  not 
this  sentence  if  retained  here  have  the  effect  of  prevent- 
ing the  judges  from  being  paid  anything  during  the  period 
they  are  temporarily  recalled? 

THE  CHAIRMAN:  The  Chair  is  not  certain  that  he 
understands  the  question.   Are  you  saying  that  the  retention 
of  the  language  in  Lines  36  and  37  in  Section  5.24  might 
prevent  payment  of  remuneration  to  a  judge  recalled  for 
active  service  under  Section  5.22? 

DELEGATE  HENDERSON:   That  is  it. 

THE  CHAIRMAN:   Delegate  Marion. 

DELEGATE  MARION:   As  I  read  the  section,  as  re- 
ported by  the  Committee,  Judge  Henderson,  this  sentence 
refers  to  judges  and  not  to  retired  judges,  because  the 
second  sentence  of  Section  5.24  specifically  refers  to  re- 
tired judges.   I  would  think  this  refers  to  judges  and  is 
purely  superfluous  in  view  of  the  language  in  5.23. 

THE  CHAIRMAN:   Delegate  Weidemeyer. 

DELEGATE  WEIDEMEYER:   Would  taking  this  out  permit 
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1  a  county  to  give  expense  accounts  to  judges  in  addition  to 

2  the  salaries? 

3  THE  CHAIRMAN:  To  whom  is  the  question  directed? 

4  DELEGATE  WEIDEMEYER:   Delegate  Marion. 

5  THE  CHAIRMAN:  Delegate  Marion,  do  you  understand 

6  the  question? 

7  DELEGATE  MARION:   I  think  I  understand  the  ques- 

8  tion.   I  am  not  sure  I  have  the  answer,  but  I  refer  back 

9  again  to  Section  5.23.   If  it  can  be  permitted  under  the 

10  language  of  Section  5.23,  which  says  "each  judge  shall  be 

11  compensated  for  his  judicial  service  solely  by  the  State", 

12  I  see  that  this  sentence  adds  nothing  more  and  makes  that 

13  sentence  no  clearer. 

14  THE  CHAIRMAN:   I  think  it  would  be  well  for  the 

15  record  if  the  Committee's  views  were  stated  with  respect 

the 

16  to/provision   in  Section  5.23,  and  also  in  5.24. 

17  Was  it  the  Committee's  intention  that  the  language 

18  used  would  prevent  a  county  from  paying  a  judge  on  active 

19  service  an  expense  allowance,  as  well  as  supplementing  his 
salary?    Delegate  Mudd . 

21  DELEGATE  MUDD:   The  answer  to  that  is  Yes. 
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1  THE  CHAIRMAN:   Is  there  any  further  discussion? 

2  Are  you  ready  for  the  question? 

3  The  question  arises  on  the  adoption  of  Amendment 

4  No.  48.   A  vote  Aye  is  a  vote  in  favor  of  the  amendment.   A 

5  vote  No  is  a  vote  against.   Sound  the  quorum  bell,  please. 

6  Amendment  48,  a  vote  Aye  is  a  vote  in  favor;  a 

7  vote  No,  a  vote  against.   Cast  your  vote.   Have  all  dele- 

8  gates  voted?   Does  any  delegate  desire  to  change  his  vote? 

9  The  Clerk  will  record  the  vote. 

10  There  being  57  votes  in  the  affirmative  and  60 

11  in  the  negative,  the  motion  fails.   The  amendment  is  lost. 

12  Delegate  Bamberger,  do  you  still  --  is  Delegate 

13  Bamberger  in  the  Lounge  or  in  the  hall?   Delegate  Bamberger, 

14  do  you  still  desire  to  offer  your  Amendment  BR? 

15  DELEGATE  BAMBERGER:   No,  sir. 

16  THE  CHAIRMAN:  Thank  you. 

17  Delegate  Burdette,  for  what  purpose  do  you  rise? 

18  DELEGATE  BURDETTE:   I  ask  Mr.  Chairman  to  ask 

19  when  it  would  be  appropriate  to  ask  a  question  about  another 

20  section,  a  meaning  of  another  section  of  the  language  in 

21  !   5.24.   I  have  no  amendment  to  offer. 
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1  THE  CHAIRMAN:   The  meaning  of  another  -- 

2  DELEGATE  BURDETTE:   --  another  sentence. 

3  THE  CHAIRMAN:   Delegate  Mudd ,  do  you  yield  to  a 

4  question  from  Delegate  Burdette? 

5  DELEGATE  MUDD:   Yes,  Mr.  Chairman. 

6  THE  CHAIRMAN:   State  your  inquiry,  Delegate  Bur- 

7  dette. 

8  DELEGATE  BURDETTE:   I  should  like  to  inquire, 

9  Delegate  Mudd,  whether  the  distinction  which  I  understood 

10  Delegate  Marion  to  make  between  a  judge  and  a  retired  judge 

11  holds  true  in  such  a  fashion  that  when  a  retired  judge  is 

12  serving  temporarily,  as  permitted  by  this  language,  that 

13  he  is  not  a  judge.   I  don't  mean  to  malign  Delegate  Marion, 

14  but  I  so  understood  that  distinction,  and  I  wanted  to  get 

15  it  in  the  record  officially  one  way  or  the  other. 

16  THE  CHAIRMAN:  Delegate  Mudd. 

17  DELEGATE  MUDD:  Well,  I  don't  know  that  I  under- 

18  stood  your  question,  but  if  a  retired  judge  is  recalled, 

19  then  obviously  he  is  performing  a  judicial  service  and 

20  presumably  could  then  be  put  back  on  salary.   I  assume  he 

21  would  no  longer  be  retired,  temporarily;  so  he  would  be 
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temporarily  out  of  retirement. 

THE  CHAIRMAN:  Delegate  Burdette. 

DELEGATE  BURDETTE:   That  was  my  own  understand- 
ing.  I  would  ask  for  the  record  another  interpretation, 
that  if  he  were  recalled,  would  his  pension  be  suspended 
during  the  period  of  that  being  recalled  under  the  last 
sentence  in  5.24? 

THE  CHAIRMAN:   Delegate  Mudd . 

DELEGATE  MUDD:   My  interpretation  of  that,  he  cou[ld 
not  draw  his  pension  as  a  retired  judge  and  also  receive  a 
salary  as  an  active  judge;  one  or  the  other,  but  not  both. 

THE  CHAIRMAN:   The  Chair  would  like  to  observe 
in  connection  with  those  several  questions  and  the  answers 
that  in  all  probability  the  answers  would  be  furnished  by 
the  legislation  prescribing  the  salaries  of  judges  on 
active  service,  retired  judges  recalled  to  active  service 
and  pensions. 

Delegate  Mason. 

DELEGATE  MASON: 
to  Chairman  Mudd. 


I  would  like  to  direct  a  question 


THE  CHAIRMAN:   Delegate  Mudd,  do  you  yield  to  a 
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1  question? 

2  DELEGATE  MUDD:   Yes,  sir. 

i 

3  THE  CHAIRMAN:   Delegate  Mason. 

4  DELEGATE  MASON:   Mr.  Chairman,  with  respect  to 

5  Section  5.24,  is  a  member  of  the  Nominating  Commission  an 

6  office  of  profit  or  trust? 

7  DELEGATE  MUDD:   The  Nominating  Commission  is  by 

8  virtue  of  an  amendment  we  adopted  this  morning  without 

9  compensation.   Therefore,  it  is  not  an  office  of  profit. 

10  DELEGATE  MASON:   But  is  it  an  office  of  trust? 

11  THE  CHAIRMAN:  Delegate  Mudd . 

i 

12  DELEGATE  MUDD:   Yes,  I  would  say  it  is  an  office 

13  of  trust. 

14  THE  CHAIRMAN:   Delegate  Mason. 

15  DELEGATE  MASON:   No  further  questions. 

16  THE  CHAIRMAN:   Delegate  Johnson,  do  you  still 

I 

17  desire  to  offer  your  Amendment  K? 

18  DELEGATE  JOHNSON:   It  was  in  our  Minority  Report. 

19  Yes,  Mr.  Chairman. 

20  |  THE  CHAIRMAN:   The  pages  will  please  distribute 

! 

21  Amendment  K.   This  will  be  Amendment  No.  49.   The  Clerk  will 
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read  the  amendment . 

mk.  QUiUiKN:  Amendment  No,  49  to  accompany 
Minority  Report  No.  JB-1  to  Committee  Recommendation  No. 
JB-1  by  Delegates  John80n,  Harkness ,  Hickman,  K.ih  I  ,  Murphy, 
Siewierski,  and  Rush:   On  Page  7  after  Section  5.24  adi\    i  he 
following  section: 

"Section  5. Restriction  of  Judicial  Activit  Lea 

No  judge  shall  sit  in  any  case  wherein  he  shall  have  been 
of  counsel  in  the  case,  or  wherein  he  may  have  an  Interest 
in  a  case  in  such  manner  as  shall  be  prescribed  by  rule,  oi 
where  any  of  the  parties  to  a  case  are  related  to  him  with- 
in such  degrees  as  shall  be  prescribed  by  rule." 

THE  CHAIRMAN:  'The  amendment  having  been  seconded 
the  Chair  recognizes  De Legate  Johnson  to  speak  to  the  amend- 
ment . 

DELEGATE  JOHNSON:   Mr.  Chairman,  ladies  and  gen- 
(  Lemen,  our  suggestions  with  respect  to  the  addition  of  a 
section  of  this  nature  in  our  Constitution  has  its  roots  in 
history  and  tradition. 

I  call  to  your  at i cut  ion  that  a  very  similar 
section  appears  in  Article  IV,  Section  7  of  our  present 
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1  Constitution. 

2  It  is  my  understanding  that  when  rewriting  or 

3  redrafting  a  new  constitution,  certain  sections  or  certain 

4  portions  thereof  are  deleted;  it  seems  to  represent  a  feel- 

5  ing  that  these  sections  are  no  longer  important,  or  perhaps 

6  should  not  be  given  any  attention  or  direction. 

7  Now  we  dressed  up  considerably  old  Article  IV, 

8  Section  7,  and  what  we  have  in  fact  attempted  to  do  is  to 

9  submit  a  mandate  to  our  Court  of  Appeals  and  request  our 

10  Court  of  Appeals  to  set  up  restrictions  upon  judicial 

11  activity. 

12  A  very  quick  review  of  other  State  constitutions 

13  has  indicated  at  least  ten  State  constitutions  that  have  a 

14  similar  provision. 

15  It  is  our  understanding  that  our  Court  of  Appeals 

16  and  I  will  submit  in  all  probability,  for  good  reason,  or  at 

17  least  for  reasons  that  in  the  opinion  of  the  Court  of  Appeals 

18  were  good,  have  not  adopted  the  so-called  conflict  of  judicial 

19  !   interest,  or  conflict  of  interest  rule,  as  proposed  by  the 

20  American  Bar  Association. 

21  All  this  does,  all  our  amendment  does  is  ask  our 
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I  Court  of  Appeals  to  provide  for  such  a  rule,  and  with  Li 
history  and  our  Constitution  and  in  other  const  I  tut  ions,  we 
urge  that  the  Committee  of  the  Whole  give  this  question 

4  serious  consideration. 

THE  CHAIRMAN:  Delegate  Mudd  . 

6  DELEGATE  MUDD:   Mr.  Chairman,  ladies  and  getll  Le- 

7  men  of  the  Committee,  we  were  aware  of  this  provision  in 

8  the  present  Maryland  Constitution,  and  I  can  assure  you 
j 

9  did  not  treat  the  matters  therein  contained  lightly. 

10  My  notes  indicate  that  the  precise  question  was 

II  posed  to  the  Committee  on  the  Judicial  Branch,  whether  th i  ; 

12  provision  in  the  present  Constitution  should  be  included  in 

13  our  recommendation  for  Article  V. 

14  The  vote  to  eliminate  it  was  2  to  1 ;  only  6 

15  voting  in  favor  of  including  it,  and  12  voting  to  omit  it. 

16  Those  voting  to  omit,  I  am  quite  confident,  were  alert  to 

17  the  situation  and  thought  it  was  a  matter  that  might  proper- 

18  ly  be  taken  care  of  within  the  Section  5.31  under  the  concuri- 

19  rent  power  of  the  Court  of  Appeals  by  rule,  or  the  legislature 

20  by  statute,  as  it  is  partially  taken  care  of  now  by  an 

21  existing  statute. 
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1  The  purpose  of  this  proposed  amendment  would 

restrict  the  power  of  the  legislature  to  exercise  any  re- 
strictions in  this  area  and  leave  entirely  to  the  rule-making 

4  power  of  the  Court  of  Appeals.   We  feel  that  since  it  is 

5  unnecessary  to  mandate  the  provision  in  the  Constitution, 

6  that  by  defeating  this  amendment  and  leaving  the  authority 

7  currently  with  the  Court  of  Appeals  and  the  legislature, 

8  that  the  situation  is  better  taken  care  of  in  that  manner, 

9  a nd  we  therefore  resist  the  amendment. 

10  THE  CHAIRMAN:   Any  other  delegate  desire  to 

11  speak  in  favor  of  the  amendment? 

12  (There  was  no  response.) 

13  Any  delegate  desire  to  speak  in  opposition? 

14  Are  you  ready  for  the  question?   The  Clerk  will  sound  the 

15  quorum  bell . 

16  The  question  arises  on  the  adoption  of  Amendment 

17  No .  49 .   A  vote  Aye  is  a  vote  in  favor  of  the  amendment.   A 

18  vote  No  is  a  vote  against.   Cast  your  votes. 

19  Have  all  delegates  cast  their  votes?   Does  any 

20  delegate  desire  to  change  his  vote?   The  Clerk  will  record 

21  the  vote. 
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1  There  being  24  votes  in  the  affirmative  and  72  in 

2  the  negative,  the  motion  fails.   The  amendment  is  rejected. 

3  Are  there  any  further  amendments  to  Section  5? 

4  Delegate  Bennett. 

5  DELEGATE  BENNETT:   Mr.  Chairman,  a  personal 
5  privilege,  please. 

7  THE  CHAIRMAN:  State  the  privilege. 

8  DELEGATE  BENNETT:   I  take  it  that  members  of  this 

9  Convention  know  that  under  a  foundation  grant,  the  Political 

10  Science  Department  of  Brown  University  is  trying  to  find  ou|t 

11  how  this  Convention  ticks  and  the  extent  to  which  it  should 

12  be  held  up  as  a  model  to  other  constitutional  conventions. 

13  There  is  a  prejudiced  viewer  in  the  gallery  who  happens  to 

14  be  my  grandson,  accompanied  by  his  attractive  mother, 

15  Mrs.  Wilma  Bennett. 

16  THE  CHAIRMAN:   Delighted  to  have  them  with  us. 

17  (Applause.) 

18  Delegate  White,  for  what  purpose  do  you  rise? 

19  DELEGATE  WHITE:   I  wonder  if  Chairman  Mudd  would 

20  yield  for  a  question. 

21  THE  CHAIRMAN:   To  what  section  is  your  question 
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d  irected? 


question? 


DELEGATE  WHITE:   5.24 


THE  CHAIRMAN:  Delegate  Mudd,  do  you  yield  to  a 


DELEGATE  MUDD:   Yes. 


THE  CHAIRMAN:  State  the  question,  Delegate  White. 

DELEGATE  WHITE:   I  would  like  to  get  your  reason- 
ing behind  the  prohibition  on  a  retired  judge.  He  might  be 
practicing  law  during  retirement.   Why  would  you  make  it 
necessary  to  preclude  him  from  receiving  money  from  acting 
in  his  capacity  as  a  lawyer  while  in  retirement,  or  while 
seeking  election?   I  would  like  to  get  your  thinking  on 
that. 

THE  CHAIRMAN:  Delegate  Mudd. 

DELEGATE  MUDD:   Our  view,  Delegate  White,  was 

that  a  retired  judge  is  either  retired  or  he  is  not.   If 

were 
he/recalled  back  to  the  Bench,  then  possibly  he  might  re- 
ceive a  salary  of  a  sitting  judge,  and  then  would  receive  no 
pension.   Likewise,  if  he  elected  to  go  back  into  the  prac- 
tice of  law,  then  he  would  not  receive  a  retirement.   It  was 
our  view  that  he  had  a  choice.   If  he  desired  to  be  turned 
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out  to  pasture,  stay  on  pasture,  then  he  would  get  his  re- 
tirement. If  the  pasture  wasn't  lush  enough  under  retire- 
ment privileges,  he  could  go  back  to  practice  law  and  lose 
his  retirement. 

THE  CHAIRMAN:  Any  further  question,  Delegate 


White? 


DELEGATE  WHITE:       No,    sir. 

THE  CHAIRMAN:   Is  there  any  amendment  to  Section 


5.25? 


(There  was  no  response.) 

The  Chair  hears  none.   Section  5.24.   Delegate 
Johnson,  do  you  still  desire  to  offer  your  Amendment  L? 

DELEGATE  JOHNSON:   If  you  can  take  them,  Mr. 
Chairman,  we  can.   Yes,  we  do. 

THE  CHAIRMAN:   The  Chair  can  take  it  for  a  very 

16 

short  while. 

17 

x  Will  the  pages  please  distribute  Amendment  L? 

This  will  be  Amendment  No.  50.   The  Clerk  will  read  the 
amendment . 

MR.  QUILLEN:   Amendment  No.  50  to  accompany 
Minority  Report  JB-1  to  Committee  Recommendation  No.  JB-1  by 
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Delegates  Johnson,  Harkness ,  Hickman,  Kahl,  Murphy, 
Siewierski  and  Rush:   On  Page  8  in  Section  5.26  Commission 
on  Judicial  Disabilities  in  Lines  28  and  29,  strike  out  the 
following  words  "one  lay  person,  and  one  lawyer"  and  insert 
in  lieu  thereof  the  following:   "two  lay  persons,  and  two 
lawyers" . 

THE  CHAIRMAN:  The  amendment  having  been  seconded 
the  Chair  recognizes  Delegate  Johnson  to  speak  to  the  amend- 
ment . 

DELEGATE  JOHNSON:   Mr.  Chairman,  I  yield  to 
Delegate  Siewierski. 

THE  CHAIRMAN:   Delegate  Siewierski. 

DELEGATE  SIEWIERSKI:   Mr.  Chairman,  ladies  and 
gentlemen  of  the  Committee  -- 

THE  CHAIRMAN:   For  what  purpose  does  Delegate 
Sollins  rise? 

DELEGATE  SOLLINS:   Mr.  Chairman,  I  don't  recall 

I 
Chairman  Mudd  reviewing  Section  5.25  to  5.31.   Perhaps  he 

did  it  several  days  ago,  and  I  may  be  gathering  wool,  too, 

but  I  don't  recall. 

THE  CHAIRMAN:   He  has  reviewed  these  sections  in 
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1  connection  with  his  presentation  of  Part  2.   Delegate 

Z  ]   Siewierski. 

3  DELEGATE  SIEWIERSKI:   Mr.  Chairman,  fellow 

^  delegates,  we   of  the  Minority  Committee  recommended  this 

5  Commission  on  Judicial  Disability  be  composed  of  three  judges, 

6  that  is,  one  judge  of  the  intermediate  Court  of  Appeals, 

7  one  judge  from  the  Superior  Court  level,  one  judge  from 

8  the  District  Court  level,  in  addition  to  two  lawyers  and  two 

9  lay  members . 
10  Our  amendment  differs  from  that  of  the  Majority 
+*  in  that  we  provide  two  laymen  and  two  lawyers  rather  than 

12  one  layman  and  one  lawyer . 

13  The  reasons  for  making  this  amendment  are  several 

14  First  of  all,  we  feel  that  the  judges  on  this  Committee  or 

15  Commission  may  not  be  totally  objective.   We  feel  that 

16  perhaps  they  may  be  somewhat  reluctant  to  study  the  situatioh 

17  objectively  for  fear  that  a  complete  investigation  may  bring 

18  discredit  to  the  Bench  on  which  they  are  sitting.   Secondly,! 

19  we  feel  that  they  may  not  be  very  objective  for  the  fact 

20  that  perhaps  one  of  the  members  themselves  may  be  before 

21  this  Judicial  Commission  and  would  want  their  colleagues  to 
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I  remember  them  as  being  sympathetic  or  accommodating. 

We  recommend  also  that  an  efficient  lawyer 

would  perhaps  bring  a  different  point  of  view  to  the   Com- 

4  mission.   He  would  present  a  point  of  view,  which  would 

5  perhaps  balance  those  of  the  judges. 

6  We  suggest  that  a  lawyer  knows  more  judges  or 
knows  the  judges  better  than  do  the  other  members  of  the 

8  Bench. 

9  We  recommend  the  addition  of  a  second  lay  person 
10  to  the  Committee  for  these  reasons:   First  of  all,  we  feel 

II  that  this  person  will  be  completely  unbiased  when  he  comes 

12  to  the  Commission.   He  will  have  had  no  previous  contact 

13  with  either  the  judge  or  with  the  lawyer.   We  feel  that 

14  perhaps  this  balancebf  the  three  judges  and  only  two  non- 
15  judicial  members  of  the  Commission  could  present  an  imbalanc 

16  We  want  you  to  realize  that  this  Commission,  once 

17  it  does  make  a  recommendation,  recommends  action  to  the 

18  Court  of  Appeals;  so  in  this  respect  we  could  see  that  the 

19  judges  are  actually  getting  a  double  shot  or  getting  two 

20  chances  to  judge  one  of  their  own  members  or  judge  one  of 

21  their  colleagues. 
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I  We  feel  that  more  non-judicial  members  would 
create  a  better  balance  and  would  ask  your  support  of  this 

3     amendment . 

THE  CHAIRMAN:   Before  calling  on  Delegate  Mudd , 
the  Chair  would  like  to  have  the  attention  of  Delegate 
Sollins. 

7  It  has  been  called  to  the  Chair's  attention  that 

8  he  misunderstood  your  inquiry.   Was  your  inquiry  directed 

9  to  Sections  5.29  to  5.31  or  to  Sections  5.12  to  5.28? 
10  DELEGATE  SOLLINS:   My  comments  were  directed  to 

II  Sections  5.25  to  5.31.   I  do  not  recall  Delegate  Mudd 

12  discussing  those  sections  and  the  delegates  having  an  oppor- 

13  tunity  to  ask  him  any  questions  about  it. 

14  THE  CHAIRMAN:  Sections  5.25  to  5.28  were  discussed 

15  by  Delegate  Mudd.   Sections  5.29  to  5.31  have  not  yet  been 

16  presented,  either  by  Delegate  Mudd  or  by  the  Minority.   They 

17  will  be  as  soon  as  we  conclude  consideration  of  Section  5.28 

18  The  Chair  recognizes  Delegate  Mudd. 

DELEGATE  MUDD:   Mr.  Chairman,  may  I  say  that  my 

presentation  and  explanation  of  the  section  dealing  with 
the  Disability  Commission  may  have  been  abbreviated,  and  I 
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would  like  to  yield  three  minutes  of  my  controlled  time 
to  Delegate  Marion. 

THE  CHAIRMAN:   There  is  no  controlled  time  on 
this,  Delegate  Mudd . 

DELEGATE  MUDD:   I  beg  your  pardon.   I  will  be 
glad  to  answer  any  questions  preliminarily  if  Delegate  Sol- 
1  ins  has  any  question  about  any  section. 

THE  CHAIRMAN:   No.   I  gather  he  just  would  prefer 
you  to  make  whatever  comment  you  choose  to  make  about  the 
amendment . 

DELEGATE  MUDD:   Mr.  Chairman,  ladies  and  gentle- 
men of  the  Convention,  basically  our  recommendation  here, 
as  I  think  -- 

THE  CHAIRMAN:  Delegate  Mudd,  the  Chair  was  in 
error.   There  is  controlled  timepf  five  minutes  on  this 
amendment.   I  am  sorry. 

DELEGATE  MUDD:   May  I  yield  three  minutes  to 
Delegate  Marion? 

THE  CHAIRMAN:   Delegate  Marion. 

DELEGATE  MARION:   Mr.  Chairman,  our  provisions 
from  Sections  5.25  to  5.28  dealing  with  the  Commission  on 
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1     Judicial  Disability  are  based  upon  the  California  plan  for 

the  removal  of  judges.   Virtually  every  witness  who  came 
3     before  our  Committee  and  urged  us  to  include  language  of  thi(s 

sort  in  the  new  Maryland  Constitution  urged  us  to  pattern 
5     it  after  the  California  plan. 

We  have  sought  to  do  that. 

The  California  Commission  is  a  larger  commission, 

8  because  they  have  a  larger  State  and  a  larger  Judiciary. 

9  The  size,  the  total  size  of  the  Commission  in  California 

10  is  nine  members,  but  the  majority  is  judges.   There  are  five 

11  judges,  two  from  one  level  of  the  Judiciary,  two  from 

12  another,  and  one  from  the  lowest  level  of  the  Judiciary. 

13  There  are  two  lawyers  and  two  laymen. 

14  Maryland  presently  has  a  Commission  on  Judicial 

15  Disability.   It  was  established  by  constitutional  amendment, 

16  adopted  by  the  voters  of  this  State  in  1966,  and  when  the 

17  California  plan  was  recommended  to  the  State  of  Maryland,  it 

18  was  recommended  wisely  that  we  would  reduce  somewhat  the 

I 

19  |   total  size;  but  the  recommendation,  which  was  adopted  by 

20  i   the  General  Assembly  as  to  size  and  composition,  and  which  wfas 

21  i   approved  by  the  people,  was  a  five-member  Commission  on 


Court  Hrporlc* 


THE   JACK    SALOMON    REPORTING   SERVICE 

100  Kquitable  Building 

Baltimore,  Maryland  21202 


539X760 


4579 


1 
2 

3 

4 

5 

6 

7 

8 

9 
10 
11 
12 
13 
14 
15 
16  ! 
17 
18 

19 

20 

21 


Judicial  Disability  with  three  judges,  one  lawyer  and  one 
layman;  so  we  give  you  in  this  recommendation  the  same 
composition  of  the  Commission  on  Judicial  Disability  which 
we  presently  have  in  Maryland. 

Those  who  are  familiar  with  the  California  system 
feel  that  it  is  important  that  the  majority  be  judges.   This 
is  really  an  extension  of  the  Judiciary  and  is  a  commission 
which  is  to  advise  and  make  recommendations  to  the  Court  of 
Appeals  as  the  ultimate  trier  of  fact  and  as  the  ultimate 
authority  to  remove,  and  since  it  is  a  question  largely  of 
the  Judiciary  policing  its  own  members,  and  because  it  has 
worked  well  by  all  testimony  which  we  have  heard  in  the 
State  of  California,  where  it  has  been  in  effect  since  1960, 
I  urge  that  this  Convention  approve  it  with  the  composition 
which  the  Committee  on  the  Judicial  Branch  is  suggesting. 

THE  CHAIRMAN:   Delegate  Johnson. 

DELEGATE  JOHNSON:   I  will  be  glad  to  yield  back 
any  time  remaining,  Mr.  Chairman. 

THE  CHAIRMAN:  Delegate  Mudd . 

DELEGATE  MUDD:   I  have  no  other  --  I  beg  your 
pardon,  does  Mrs.  Cicone  wish  to  say  anything  on  this?   1 
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1  yield  to  her  whatever  time  I  have  left. 

2  THE  CHAIRMAN:   Delegate  Cicone 

3  DELEGATE  CICONE:   I  don't  believe  I  have  anything 

4  to  offer.   I  think  Mr.  Marion  has  said  it  all.   Only  one 

5  point,  perhaps,  and  that  was  if  you  make  a  committee  of 

6  this  type  any  larger,  it  gets  rather  unwieldy;  and  we  felt 

7  that  the  committee  composition,  as  was  set  up,  could  serve 

8  the  purpose,  the  same  purpose  here  in  this  section  of  our 

9  Article,  and  that  is  why  we  adopted  it. 

10  THE  CHAIRMAN:   Is  there  any  further  discussion? 

11  Delegate  Carson. 

12  DELEGATE  CARSON:   Mr.  Chairman,  I  would  like  to 

13  ask  a  question  of  either  Chairman  Mudd,  or  if  he  desires, 

14  to  delegate  that  to  Delegate  Marion  or  anyone  else  familiar 

15  with  the  sections. 

THE  CHAIRMAN:   Before  putting  the  question,  does 

17    Delegate  Beatrice  Miller  desire  to  debate? 

DELEGATE  B.  MILLER:   No,  Mr.  Chairman. 

THE  CHAIRMAN:   To  whom  do  you  direct  your  ques- 
tion, Delegate  Carson? 
21  DELEGATE  CARSON:   I  would  direct  it  to  Chairman 
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Mudd. 

THE  CHAIRMAN:   Delegate  Mudd,  could  you  yield 
to  a  question? 

DELEGATE  MUDD:   Yes,  Mr.  Chairman. 

THE  CHAIRMAN:   Delegate  Carson. 

DELEGATE  CARSON:   Chairman  Mudd,  twice  in  Sec- 
tion 5.25,  in  the  first  and  in  the  second  sentences  there- 
of, you  state  that  the  Court  of  Appeals  having  power  either 
respectively  to  remove  or  to  retire  a  judge.   Two  things 
occur:   First,  a  recommendation  of  the  Commission  on  Judi- 
cial Disability,  and  secondly,  and  I  quote,  "a  finding 
after  hearing",  end  quote,  of  either  misconduct  or  of 
other  deficiencies. 

Now,  which  finding  is  this?   Is  this  a  finding  of 
the  Commission,  or  is  this  a  finding  that  the  Court  of 
Appeals  subsequently  makes  after  receiving  the  Commission's 
recommendations? 

DELEGATE  MUDD:   What  this  proposal  contemplates 
is  that  the  Committee  on  Judicial  Disability  shall  first 
have  its  own  investigation,  findings  of  fact,  and  make  a 
recommendation  if  the  facts  warrant.   Then,  Delegate  Carson, 
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the  court  then  has  the  ultimate  disposition  of  the  matter, 
and  may  remove,  retire  or  censure.   The  Commission  has  no 
function  other  than  to  make  a  recommendation  to  the  Court 
of  Appeals . 

THE  CHAIRMAN:   Delegate  Carson,  do  you  have  a 
further  question? 

DELEGATE  CARSON:   I  have  not  received  an  answer 
to  my  question. 

THE  CHAIRMAN:   Would  you  restate  it? 

DELEGATE  CARSON:   Twice  you  use  the  words  "upon 
a  finding  after  hearing"  and  these  words  follow  a  require- 
ment that  a  recommendation  of  the  Commission  be  received 
and  then  it  requires  a  finding  after  hearing  certain  things. 

Now,  does  this  refer  to  a  finding  after  hearing 
of  the  Commission  or  a  finding  after  hearing  of  the  Maryland 
Court  of  Appeals? 

THE  CHAIRMAN:  Delegate  Mudd . 

DELEGATE  MUDD:   A  finding  after  hearing  by  the 
Court  of  Appeals. 

THE  CHAIRMAN:   Delegate  Carson. 

DELEGATE  CARSON:   Chairman  Mudd,  in  Section  5.2  7 
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there  are  a  number  of  powers  given  to  the  Commission  with 
regard  to  hearings,  subpoenas,  et  cetera.  Do  I  take  it  that 
it  is  expected  that  the  Commission  will  first  hold  a  length} 
hearing  itself  and  that  then  later  in  addition  to  that 
hearing,  the  Court  of  Appeals  will  also  have  a  full  hearing? 

THE  CHAIRMAN:   Delegate  Mudd . 

DELEGATE  MUDD:   Yes.   That  is  possible. 

THE  CHAIRMAN:   Delegate  Carson. 

DELEGATE  CARSON:   Only  one  remaining  question, 
Chairman  Mudd.  These  questions  aren't  asked  in  criticism 
but  so  that  I  may  know  because  I  think  the  sections  -- 

THE  CHAIRMAN:   Your  inquiries  are  pertinent.   You 
may  proceed. 

DELEGATE  CARSON:   Chairman  Mudd,  could  the  Court 
of  Appeals  by  rule  or  could  the  General  Assembly  by  law 
restrict  in  any  way  the  time  limit  that  the  hearing  before 
the  Court  of  Appeals  might  take?   I  suggest  that  a  lengthy 
hearing  might  take  a  month  of  the  Court  of  Appeals'  time. 

THE  CHAIRMAN:   Delegate  Mudd. 

DELEGATE  MUDD:   That  question  had  not  occurred 
to  me,  and  was  not  discussed  in  Committee  to  my  best 
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1  recollection,  Delegate  Carson.   I  would  assume  it  could 

2  be  ruled  by  law  or  by  the  Court  of  Appeals,  requiring  a 

3  decision  or  finding  by  the  Court  of  Appeals  in  so  much 

4  time  after  the  Committee  had  made  its  recommendation  or 

5  report,  if  this  is  responsive  to  your  question;  but  how 

6  long  the  trial  might  last,  I  just  think  that  would  be  some- 
V  thing  that  would  have  to  be  under  control  of  the  trier  of 

8  the  facts. 

9  THE  CHAIRMAN:  Delegate  Carson. 

10  DELEGATE  CARSON:   Thank  you. 

11  THE  CHAIRMAN:   Delegate  Case. 

12  DELEGATE  CASE:   Mr.  Chairman,  couldn't  the 

13  Court  of  Appeals  appoint  a  master  to  make  these  findings 

14  and  take  the  evidence? 

15  THE  CHAIRMAN:  Delegate  Mudd . 

16  DELEGATE  MUDD:   Yes,  I  would  think  that  would  be 

17  well  within  the  rule-making  power  covering  this  matter. 

18  THE  CHAIRMAN:   Delegate  Miller,  do  you  have  a 

19  question  to  address? 

20  j  DELEGATE  B.  MILLER:   Yes,  Mr.  Chairman. 

21  THE  CHAIRMAN:  To  whom  is  your  question  addressed? 
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1  DELEGATE  B.  MILLER:   Delegate  Mudd . 

2  THE  CHAIRMAN: '  Will  Delegate  Mudd  yield  to  a 
*  question? 

4  DELEGATE  MUDD:   Yes,  Mr.  Chairman. 

5  THE  CHAIRMAN:  Delegate  Miller. 

5  DELEGATE  B.  MILLER:   Under  the  California  plan 

7  to  the  Commission,  they  have  only  the  power  to  make 

8  recommendations  to  the  Court  of  Appeals,  but  does  it  have 

9  any  other  powers  and  responsibilities? 

10  THE  CHAIRMAN:  Delegate  Mudd. 

11  DELEGATE  MUDD:   It  is  my  recollection  that  the 

12  powers  of  the  Commission  there  are  identical  with  the  powers 

13  we  have  here  given,  and  that  our  overall  recommendation  is 

14  identical,  save  one  respect:   We  give  here  to  the  Court  of 

15  Appeals  the  power  to  censure,  which  is  not  in  the  California 

16  plan,  but  which  is  being  recommended  as  an  addition  to  the 

17  California  plan. 

18  THE  CHAIRMAN:  Delegate  Sollins,  for  what  purpose 

19  do  you  rise? 

20  DELEGATE  SOLLINS:   May  I  ask  a  question  of  Chair - 

21  man  Mudd,  please? 
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1  THE  CHAIRMAN:  Delegate  Mudd ,  do  you  yield  to  a 

2  question? 

3  DELEGATE  MUDD:   Yes,  Mr.  Chairman. 

4  THE  CHAIRMAN:  Delegate  Sollins. 

5  DELEGATE  SOLLINS:   Delegate  Mudd,  the  courts 

6  these  days  are  much  concerned  about  the  rights  of  defendants 

7  and  rightfully  so.   Would  this  Commission  accord  the  same 

8  rights  to  a  judge  who  was  brought  before  it,  or  do  they  have 

9  right  to  counsel,  do  they  have  right  to  face  their  adver- 

10  saries?   What  procedures  are  prescribed? 

11  THE  CHAIRMAN:   Delegate  Mudd. 

12  DELEGATE  MUDD:   I  am  confident  that  the  rules 

13  would  give  every  protection  to  the  judge  under  fire  that 

14  they  would  to  any  other  accused,  and  perhaps  the  judge 

15  might  be  advised  with  the  admonition  that  I  have  often  heard 

16  about  the  lawyer  who  represents  himself. 

17  THE  CHAIRMAN:  To  further  amplify  that  question 

18  and  the  answer,  Delegate  Mudd,  would  you  say  that  the  use 

19  of  the  words  "after  hearing"  in  Line  2  on  Page  8  were  in- 

20  ;   tended  to  indicate  a  hearing  at  which  there  was  due  process 

21  |   of  law,  with  all  that  that  means? 
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1  DELEGATE  MUDD:   Yes,  Mr.  Chairman. 

2  THE  CHAIRMAN:   Is  there  any  further  question  of 

3  Chairman  Mudd?     Delegate  Koss. 

4  DELEGATE  KOSS:   I  would  like  to  address  a  ques- 

5  tion  to  Chairman  Mudd. 

6  THE  CHAIRMAN:  Delegate  Mudd,  do  you  yield  to  a 

7  question? 

8  DELEGATE  MUDD:   Yes,  Mr.  Chairman. 

9  THE  CHAIRMAN:  Delegate  Koss. 

10  DELEGATE  KOSS:   I  suspect  it  is  covered,  except 

11  I  want  to  make  sure. 

12  Suppose  a  judge  who  has  a  hearing  before  the 

13  Commission  on  Judicial  Disability  decides  to  retire  rather 

14  than  to  subject  himself  to  the  possibility  of  removal. 

15  Who  then  has  the  authority  to  determine  rights 

16  of  pension  and  that  sort  of  thing? 

17  THE  CHAIRMAN:   Delegate  Mudd. 

18  |  DELEGATE  MUDD:   I  think  the  last  sentence  of 

19  5.25  answers  that:   A  judge  retired  under  this  section  shall 
have  the  rights  and  privileges  prescribed  by  law  for  other 

21  retired  judges. 
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1  THE  CHAIRMAN:   Delegate  Koss .   Do  you  have  a 

2  further  question? 

3  DELEGATE  KOSS:   I  am  satisfied  if  you  include 

4  in  here  voluntary  retirement  rather  than  retirement  under 

5  order. 

6  THE  CHAIRMAN:  Delegate  Mudd,  if  I  could  para- 

7  phrase  the  question,  I  think  what  Delegate  Koss  is  getting 

8  at  is  whether  the  last  sentence  to  which  you  just  referred, 

9  the  last  sentence  in  5.26,  applies  whether  the  judge  retires 

10  voluntarily  under  fire  or  before  he  is  shot  down  or  whether 

11  he  retires  after  he  is  shot  down.   Is  that  your  question, 

12  Delegate  Koss? 

13  DELEGATE  KOSS:   Yes. 

14  THE  CHAIRMAN:  Delegate  Mudd. 

15  DELEGATE  MUDD:   My  opinion  is  if  he  retires  volun 

16  tarily  he  receives  a  pension  prescribed  by  law.   If  he  is 

17  retired  involuntarily,  then  the  Court  of  Appeals  may  do 

18  what  it  decides  with  respect  to  any  pension  he  may  otherwise 

19  have  been  entitled  to  by  virtue  of  his  service. 

20  THE  CHAIRMAN:   I  am  afraid  your  answer  may  be 

21  confusing.   You  are  speaking  then  of  the  retired  judge?   I 
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1  thought  there  was  a  distinction  drawn  in  the  last  two 

2  sentences  between  the  judge  removed  and  .1  judge  ret  Lred. 

3  DELEGATE  MUDD:   You  arc  tight.   My  answer  v 

i  n 

4  incorrect.   Only/the  matter  of  removal  would  the  court 

5  have  the  right  to  impair  his  retirement  privileges. 

6  the  chairman:  And  in  event  of  retirement  either 

7  voluntary  or  involuntary,  the  judge  would  have  retirement 

8  rights  accorded  by  law? 

9  DELEGATE  MUDD:   That  is  correct. 

10  THE  CHAIRMAN:  Delegate  Burdette. 

11  DELEGATE  BURDETTE:  Mr.  Chairman,  as  a  result 

12  of  the  question,  I  find  myself  a  bit  confused  and  would 

13  like  clarification,  if  I  may  ask  the  Chairman  Mudd. 

14  I  had  presumed  that  this  section  is  not  explicitly 

15  disciplinary,  but  that  it  also  deals  with  the  quest  Lotl  ol 

16  illness,  which  a  judge  may  or  may  not  recognize.   On  the 

17  basis  of  this  assumption,  if  it  be  correct,  I  would  like  to 

18  ask  whether  or  not  an  enforced  ret  ireim-nt  lor  il  Lness  cir- 

19  cumstances  might  apply  just  as  the  last  scut. nee  says,  and 

20  without  putting  any  disability  upon  the  judge's  1  Lght  to 

21  draw  pension. 
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1  THE  CHAIRMAN:   I  think  you  misunderstood  the  last 

answer  of  Delegate  Mudd .   He  stated  unequivocally  that 
the  last  sentence  provided  that  the  judge  who  was  retired, 

4  whether  voluntarily  or  involuntarily,  had  whatever  pension 

5  rights  he  had  under  the  law. 

6  Are  there  any  further  questions?   Delegate  Grant. 

7  DELEGATE  GRANT:  Delegate  Mudd,  just  so  we  would 

8  be  clear,  in  Line  15  you  refer  to  "spouse".   Was  that  in- 

9  tended?   You  refer  to  "spouse"  instead  of  the  word  "depen- 

10  dent". 

11  THE  CHAIRMAN:   Delegate  Mudd. 

12  DELEGATE  MUDD:   Is  that  Section  5.25,  Line  15? 

13  DELEGATE  GRANT:   Yes,  sir. 

14  DELEGATE  MUDD:   Well,  are  there  any  retirement 

15  benefits  that  might  survive  to  the  dependent  other  than  a 

16  surviving  spouse? 

THE  CHAIRMAN:   Delegate  Grant. 

DELEGATE  GRANT:   My  question  was,  do  we  consti- 
tutionally limit  this  to  the  surviving  spouse,  or  do  we 

20  want  to  allow  a  flexibility  and  put  in  "surviving  dependent"? 

21  DELEGATE  MUDD:   That  was  my  understanding  because 
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1  there  is  no  pension  benefit  that  can  now  accrue  other  than 

2  to  a  surviving  spouse  or  retired  judge. 

3  THE  CHAIRMAN:   My  recollection  of  the  memorandum, 

4  Delegate  Mudd ,  and  I  may  be  confusing  this  with  something 

5  said  in  the  Commission's  Report,  was  that  there  was  a 

6  deliberate  intention  to  limit  retirement  benefits  to  a 

7  removed  judge  to  his  spouse.   I  may  be  wrong  that  that  was 

8  in  the  memorandum,  but  I  thought  it  was. 

9  DELEGATE  MUDD:    I  think  we  are  talking  about  two 

10  different  things,  Mr.  Chairman. 

11  THE  CHAIRMAN:   Let  me  restate  the  question  that 

12  I  understand  Delegate  Grant  is  asking:   Under  the  present 

13  laws  fixing  pensions,  there  are  no  pensions  to  dependents 

14  of  a  judge  other  than  a  spouse,  but  Delegate  Grant  is  asking 

15  whether  or  not  the  limitation  in  Line  15  to  surviving  spouse 

16  is  intended  to  limit  the  pension  granted  to,  in  the  event 

17  of  a  removed  judge,  to  hj.s  spouse,  even  though  the  law 

18  should  be  amended  hereafter  to  provideroensions  for  the 

19  dependents.   Is  that  your  question,  Delegate  Grant? 

20  DELEGATE  GRANT:  That  is  correct. 

21  THE  CHAIRMAN:   Delegate  Mudd. 
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1  DELEGATE  MUDD:   No,  I  do  not  think  that  was  the 

2  intention  of  the  Committee.   If  there  are  benefits,  in  other 

3  words,  there  was  no  intention  on  the  part  of  the  Committee 

4  to  penalize  a  retired  judge,  his  surviving  spouse,  or  his 

5  dependents . 

6  THE  CHAIRMAN:   We  are  talking  about  removed 

7  judge. 

8  DELEGATE  MUDD:   Removed  judge;  then  only  with 

9  respect  to  a  spouse,  yes,  I  think  that  was  the  intention  of 

10  the  Committee. 

11  THE  CHAIRMAN:  Delegate  Grant. 

12  DELEGATE  GRANT:   That  answers  my  question. 

13  THE  CHAIRMAN:  Are  there  any  further  questions? 

14  Delegate  L.  Taylor. 

15  DELEGATE  L.  TAYLOR:   Will  Chairman  Mudd  yield 

16  to  a  question. 

17  THE  CHAIRMAN:   Delegate  Mudd,  do  you  yield  to  a 

18  question? 

19  DELEGATE  MUDD:   Yes,  Mr.  Chairman. 

THE  CHAIRMAN:  Delegate  L.  Taylor. 
DELEGATE  L.  TAYLOR:   I  am  concerned  about  the  usate 
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of  the  words  "rights  and  privileges"  in  Line  16  on  Page  8. 

2 

Why  do  you  use  the  words  "rights  and  privileges"  flowing 

3 

from  his  judicial  service? 

4 

THE  CHAIRMAN:   Delegate  Mudd. 

5 

DELEGATE  MUDD:   It  only  has  reference  to  his 

6 

retirement  benefits,  as  I  interpret  it,  Delegate  Taylor. 

7 

THE  CHAIRMAN:   The  answer  to  your  question,  as 

8 

I  understand  it,  Delegate  Taylor,  is  that  that  is  the 

9 

Committee's  way  of  saying  "pension". 

10 

DELEGATE  L.  TAYLOR:   What  I  am  trying  to  find  out 

11 

is  if  the  judge  has  certain  rights  to  retirement  benefits, 

12 

then  the  rights  are  circumscribed  by  the  fact  that  it  says 

13 

"only  as  prescribed  by  removal". 

14 

THE  CHAIRMAN:   What  is  your  question? 

15 

DELEGATE  L.  TAYLOR:   Is  this  a  right?   Is  this 

16 

really  a  right? 

17 

DELEGATE  MUDD:   In  answer  to  your  question, 

18 

Delegate  Taylor,  it  seems  to  me  that  a  judge's  entitlement 

19 

to  retirement  upon  leaving  the  Bench  is  a  right,  and  a 

20 

privilege.   Now  if  he  is  removed  for  cause,  then  what  we 

21 

are  saying,  that  those  rights  and  privileges  shall  thereafte 
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1  be  as  the  court  decides  they  are  warranted  under  the  cir- 

2  cumstances.   They  may  be  reduced  or  eliminated  completely 

3  in  the  case  of  a  judge  removed  for  cause. 

4  THE  CHAIRMAN:   Do  you  have  a  further  question? 

5  DELEGATE  L.  TAYLOR:   My  question  is  directed 

6  to  a  clause  in  the  Committee's  recommendation.   If  you 

7  determine  to  remove  the  judges  from  retirement  without  a 

8  pension,  you  are  really  causing  him  a  economic  hardship, 

9  and  this  would  be  violating  the  rights  we  have  stipulated 

10  in  the  Personal  Rights  section. 

11  I  THE  CHAIRMAN:  Delegate  Mudd . 

12  DELEGATE  MUDD:   I  would  say  it  is  the  sense  of 

13  the  Committee  that  a  judge  who  was  removed  for  cause  war- 

14  ranted  forfeiture  of  some  of  the  rights  and  privileges  possible 

15  under  his  retirement. 

16  DELEGATE  L.  TAYLOR:   Does  he  have  a  right  to  his 

17  own  labor,  I  mean  the  benefits  of  his  labor,  rights  to  the 

18  benefits  of  this  labor?   The  pension  deducted  from  his  sal- 

19  ary? 

20  THE  CHAIRMAN:   Delegate  Mudd. 

21  DELEGATE  MUDD:   No.   The  judicial  pension  is 
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contributed  entirely  by  the  State,  with  no  restive  right 
from  contributions  by  the  judge. 

THE  CHAIRMAN:   Delegate  Pullen. 

DELEGATE  PULLEN:   May  I  ask  Delegate  Mudd  a 


question? 


question? 


THE  CHAIRMAN:   Does  Delegate  Mudd  yield  to  a 


DELEGATE  MUDD:   Yes,  Mr.  Chairman. 

THE  CHAIRMAN:   Delegate  Pullen. 

DELEGATE  PULLEN:   I  would  feel  a  little  easier 
if  you  would  define  "cause" .  For  several  years  I  was  Chair- 
man of  the  State  Teachers  Retirement  System,  and  this 
situation  came  before  us  on  several  occasions. 

THE  CHAIRMAN:  What  word  do  you  refer  to,  Dele- 
gate Pullen? 

DELEGATE  PULLEN:   The  word  "cause". 

THE  CHAIRMAN:   Where? 

DELEGATE  PULLEN:   In  other  words,  does  it  mean 
a  criminal  act? 

THE  CHAIRMAN:   The  word  "cause"  where? 

DELEGATE  PULLEN:   C-a-u-s-e. 
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1  THE  CHAIRMAN:   Where  in  the  section  is  the  word 

2  to  which  you  refer? 

3  DELEGATE  PULLEN:   I  am  referring  to  where  it 

4  relates  to  "spouse".   I  am  trying  to  get  the  right  title. 

5  Delegate  Mudd,  you  stated  if  a  man  or  judge  were  removed  for 

6  cause,  that  there  was  a  possibility  that  his  pension  rights 

7  might  be  eliminated.   Now,  the  question  that  I  have  is  this: 

8  What  are  those  causes?   For  instance,  a  man  might  become 

9  sick  and  commit  a  criminal  act  and  lose  his  pension.   Now, 

10  I  would  feel  a  little  easier  if  his  rights  were  protected 

11  by  a  better  definition. 

12  THE  CHAIRMAN:  Delegate  Mudd. 

13  DELEGATE  MUDD:   When  I  use  the  word  "cause", 

14  Dr.  Pullen,  in  my  explanation,  it  is  not  a  word  that  is  in 

15  this  section;  but  I  used  "cause"  as  a  descriptive  of  the 

16  three  facets  of  conduct,  namely,  misconduct  while  in  an 

17  office,  persistent  failure  to  perform  the  duties  of  his 

18  office,  or  conduct  prejudicial  to  the  proper  administration 

19  of  justice.   Any  one  of  those  violations  in  my  opinion  will 

20  amount  to  "cause". 

21  THE  CHAIRMAN:   The  Chair  has  permitted  questions 
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1  far  beyond  the  Amendment  50  because  the  sections  were 

2  presented  some  days  ago.   I  do  not  want  to  cut  off  ques- 

3  tions,  but  I  think  we  have  explored  this  rather  thoroughly. 

4  The  question  before  you  now  is  on  Amendment  50.   Does  any- 

5  one  desire  to  discuss  that  amendment  further?   Are  you  ready 

6  for  the  question?   The  Clerk  will  please  sound  the  quorum 

7  bell. 

8  The  question  arises  on  the  adoption  of  Amendment 

9  No.  50.   A  vote  Aye  is  a  vote  in  favor  of  the  amendment.   A 

10  vote  No  is  a  vote  against.   Cast  your  votes. 

11  Have  all  delegates  voted?   Does  any  delegate 

12  desire  to  change  his  vote?   The  Clerk  will  record  the  vote. 

13  There  being  36  votes  in  the  affirmative  and 

14  71  in  the  negative,  the  motion  is  lost.   The  amendment  is 

i 

15  rejected. 

16  I  call  to  your  attention  the  typographical  error 

17  in  the  spelling  of  Delegate  Siewierski's  name  on  this 

18  amendment.   Will  you  please  correct  your  copy? 

19  Are  there  any  further  amendments  to  Section  5.26? 

20  (There  was  no  response.) 

21  Any  amendments  to  Section  5.27? 
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(There  was  no  response.) 

Section  5.28  is  open  for  amendment.   Does  Dele- 
gate Marion  still  desire  to  offer  his  amendment? 

DELEGATE  MARION:   Yes,  Mr.  Chairman. 

THE  CHAIRMAN:   The  pages  will  please  distribute 
Amendment  Z.   This  will  be  Amendment  51.   The  Clerk  will 
read  the  amendment. 

MR.  QUILLEN:   Amendment  No.  51  to   Committee 
Recommendation  No.  JB-1  by  Delegate  Marion:   On  Page  9, 
Section  5.28  Rules   Governing  Commission  on  Judicial 
Disabilities,  Line  14,  before  the  word  "shall"  insert  the 
following: 

",  and  the  means  of  implementing  the  powers 
granted  by  Section  5.27,". 

THE  CHAIRMAN:   The  amendment  is  offered  by  Dele- 
gate Marion.   Is  there  a  second? 

(Whereupon,  the  amendment  was  seconded.) 

The  amendment  having  been  seconded,  the  Chair 
recognizes  Delegate  Marion  to  speak  to  the  amendment. 

DELEGATE  MARION:   Mr.  Chairman,  in  our  haste  to 
draft  Sections  5.25  through  5.28,  I  believe  that  we  omitted 
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1  an  essential  authority  in  the  Constitution,  which  this 

2  amendment  proposes  to  correct;  and  that  is  the  authority 

3  to  prescribe  the  means  of  implementing  and  enforcing  those 

4  powers  which  the  Commission  is  granted  in   Section  5.27. 

5  After  the  Committee's  Report  was  submitted  to  the 

6  Convention,  and  then  to  the  Committee  of  the  Whole,  I  asked 

7  our  staff  adviser  if  he  would  check  to  see  whether  or  not 

8  this  might  not  have  been  an  oversight.   He  did  some  research 

9  on  the  question  and  suggested  that  the  last  sentence  of 

10  5.28  read  as  it  would  read  if  this  amendment  were  adopted 

11  by  the  Committee  of  the  Whole. 

12  This  is  consistent  with  the  language  which  is 

13  found  in  the  California  Constitution,  authorizing  the  im- 

14  plementation  of  the  powers  granted  to  their  Commission  on 

15  Judicial  Qualifications.   It  is  consistent  with  the  authority 

16  given  to  implement  the  power  given  to  the  Commission  on 

17  Judicial  Disabilities  which  now  exists  in  Maryland.   I  urge 

18  the  support  of  the  amendment. 

THE  CHAIRMAN:   Delegate  Mudd . 
DELEGATE  MUDD:   We  agree,  Mr.  Chairman,  and  I 

21  have  no  objection  to  the  proposed  amendment. 
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1 

THE  CHAIRMAN:   Is  there  any  discussion?   Are 

2 

you  ready  for  the  question?   The  question  arises  on  the 

3 

adoption  of  Amendment  51.   A  vote  Aye  is  a  vote  in  favor  of 

4 

the  proposed  amendment;  a  vote  No,  a  vote  against.   Cast 

5 

your  votes . 

6 

Has  every  delegate  voted?   Does  any  delegate 

7 

desire  to  change  his  vote?   The  Clerk  will  record  the  vote. 

8 

Delegate  James  has  just  called  the  attention  of 

9 

the  Chair  to  the  fact  that  one  of  the  stylistic  rules 

10 

adopted  by  the  Convention,  or  at  least  recommended  by  the 

11 

12 
13 
14 
15 
16 
17 
18 
19 
20 
21 


Committee  on  Style  is  that  there  be  no  cross  references. 

This  section,  or  the  amendment  just  adopted, 
violates  that  rule.   I  ask  the  Committee  on  Style  to  take 
it  into  consideration  and  phrase  it  in  such  manner  as  to  avo 
cross  reference. 

Are  there  any  further  amendments  to  Section  5.28? 

The  Chair  failed  to  announce  the  result  of  the 
vote  on  the  last  amendment.   There  being  104  votes  in  the 
affirmative  and  none  in  the  negative,  the  motion  is  adopted. 
The  amendment  was  adopted. 

Any  further  amendments  to  Section  5.28?   If  not, 


id 
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1  that  concludes  the  presentation  of  that  portion  of  the 

2  Article. 

3  We  now  proceed  to  a  consideration  of  Part  3, 

4  dealing  with  administration  and  rule-making  power,  which  is 

5  Sections  5.29  to  5.31. 

6  The  Chair  desires  to  call  attention  to  the  fact 

7  that  we  have  now  had  this  Article  under  debate  for  nearly 

8  four  and  a  half  days.   It  is  imperative  that  we  conclude  the 

9  debate  as  soon  as  possible.   I  would  urge  the  committee 

10  chairmen  and  the  minority  spokesmen  to  keep  this  in  mind 

11  in  making  their  presentations.   The  Chair  recognizes  Dele- 

12  gate  Clark,  J.  Clark. 

13  DELEGATE  CLARK:   Mr.  Chairman,  a  point  of  in- 

14  quiry.   In  view  of  some  of  the  actions  we  have  taken,  I 

15  think  we  should  go  back  to  Section  5.14,  and  I  have  an  amend 

16  ment  that  I  would  like  to  offer.   The  question  is,  would  you 

17  want  tojcake  it  now  or  later? 

18  THE  CHAIRMAN:   Is  the  amendment  printed? 

19  DELEGATE  CLARK:   Yes,  sir.   It  is  CL. 

20  THE  CHAIRMAN:   Is  this  the  same  as  an  amendment 

21  which  was  acted  upon  earlier,  or  substantially  the  same? 
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1  DELEGATE  CLARK:   It  is  somewhat  the  same,  but  it 

differs,  sir.   I  think   Delegate  Chabot  had  an  amendment 
which  was  somewhat  similar,  but  the  meaning  was  quite  dif- 

±  ferent . 

5  THE  CHAIRMAN:   The  proposed  amendment  is  very 

6  s  imilar  to  Amendment  27,  which  was  acted  upon  several  days 

7  ago,  but  it  is  different.   The  Chair  thinks  it  is  in  order. 

8  Will  the  pages  distribute  the  Amendment  CL? 

9  This  will  be  Amendment  No.  52.   The  Clerk  will 

10  read  the  amendment. 

11  MR.  QUILLEN:   Amendment  No.  52  to  Committee 

12  Recommendation  No.  JB-1  by  Delegates  Clark  and  Raley:   On 

13  Page  4,  Section  5.14  Nomination  and  Appointment  in  Line  50 

14  after  the  letters  "nees  . "   add  this  sentence: 

15  "If  no  sufficient  list  is  received  by  the 

16  governor  within  the  time  specified  herein,  the  governor  may 

17  fill  the  vacancy  by  appointing  any  eligible  person." 

18  THE  CHAIRMAN:   The  amendment  having  been  seconded), 

19  the  Chair  recognizes  Delegate  James  Clark  to  speak  to  the 

20  amendment . 

21  DELEGATE  CLARK:   Mr.  Chairman,  ladies  and 
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1  gentlemen,  first  of  all  we  have  to  amend  the  amendment. 

2  Instead  of  Line  50,  it  goes  in  after  the  word  "vacancy"  in 
j  Line  45,  after  the  vacancy  of  the  period.   This  sentence 

4  would  go  in  there. 
g  We  also  would  like  to  amend  the  body  of  the 

5  amendment  to  make  it  more  clear  to  get  away  from  the  word 

7  "sufficient".   It  will  now  read  in  this  manner: 

8  "If  no  list,  or  a  list  with  less  than  the  minimum 

9  number  of  names  is  received  by  the  governor  in  the  time 

10  specified  herein,  the  governor  may  fill  the  vacancy  by 

11  appointing  any  eligible  person." 

12  THE  CHAIRMAN:   Will  you  give  me  that  language 

13  again,  "or  a  list  with  less  --  " 

14  DELEGATE  JAMES:   "If  no  list,  or  a  list  with  less 

15  than  the  minimum  number  of  names". 

16  THE  CHAIRMAN:   The  sponsor  desires  to  modify 

17  his  amendment  to  change  the  Line  50  and  Line  2  of  the  amend - 
19  ment,  to  Line  45,  to  strike  the  letters  "nees",  and  insert 

19  the  following,  the  word  "vacancy",  to  strike  the  word 

20  "sufficient"  in  Line  5;  and  in  Line  5  after  the  word  "list" 

21  you  will  add  the  words  "or  a  list  with  less  than  the  minimum 
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1  number  of  names".   In  the  absence  of  objection,  the  Chair 

2  will  treat  the  amendment  as  modified.   Is  there  such  objec- 

3  tion?   The  Chair  hears  none.   The  amendment  is  modified. 

4  The  Chair  recognizes  Delegate  James  Clark  to  speak  to  the 

5  amendment . 

6  DELEGATE  CLARK:   Mr.  Chairman,  ladies  and  gentle- 

7  men,  I  think  the  reason  for  this  amendment  is  obvious. 

8  The  possibility  exists  that  perhaps  no  list  will  be  forth- 

9  coming  from  a  committee,  and  I  think  in  this  eventuality 

10  we  should  make  the  provision  that  the  governor  could  proceed 

11  and  fill  the  vacancy,  and  for  that  reason  I  recommend  adop- 

12  tion  of  this  amendment. 

13  I  believe  that  the  Chairman  of  the  Committee 

14  would  concur,  at  least  I  hope  he  would.   Thank  you. 

15  THE  CHAIRMAN:   Delegate  Mudd . 

16  DELEGATE  MUDD:   Mr.  Chairman,  we  recognize  that 

17  this  amendment  is  designed  to  provide  for  a  possibility, 

18  however  remote,  at  the  beginning  of  the  process  for  the 

19  selection  of  a  judge  and  since  it  does  fill  the  void  that 

20  conceivably  could  come  about  in  the  event  that  the  Nominat- 

21  ing  Committee  did  reach  a  impasse  and  failed  to  provide  the 
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list,  the  governor  should  then  have  the  power  to  fill  the 
vacancy  from  any  eligible,  by  appointing  any  eligible  per- 
son.  We  see  no  serious  objection  to  the  inclusion  of 
this  language  in  Section  5.14,  and  unless  some  member  of  the 
Committee  has  objection,  I  concur  in  the  amendment. 

THE  CHAIRMAN:   Delegate  Schneider. 

DELEGATE  SCHNEIDER:   Mr.  Chairman,  I  have  an  ob- 
jection.  My  objection,  Mr.  Chairman,  if  I  am  in  order  to 
speak  to  this  now  -- 

THE  CHAIRMAN:   If  you  are  speaking  in  opposition 
to  the  amendment,  you  may. 

DELEGATE  SCHNEIDER:   Yes,  sir.   My  objection  is, 
I  see  this  as  causing  perhaps  the  Committee  to  reach  an 
impasse.   It  leaves  them  an  out,  it  leaves  them  a  way  if 
they  want  to  leave  it  up  to  the  governor,  and  if  they  want 
to  avoid  their  duty  to  make  nominations,  they  can  do  it  by 
just  reaching  an  impasse  and  waiting  and  letting  the  governor 
fill  it  under  this  provision.   I  think  this  might  also  cause 
the  governor  to  give  more  consideration  to  the  politics  a 
layman  puts  on  him  because  he  might  want  to  put  laymen  on 
there  to  try  to  reach  an  impasse.   For  this  reason,  I  think 
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1  this  would  be  a  bad  amendment  and  would  probably  bring 

2  politics  back  into  the  Nominating   Commission;  and  for  that 

3  reason  I  am  very  much  opposed  to  this,  sir. 

4  THE  CHAIRMAN:  Delegate  Case.   Do  you  desire  to 

5  speak  in  favor  or  against? 

6  DELEGATE  CASE:   I  would  like  to  ask  Delegate  Mudd 

7  a  question,  if  I  may. 

8  THE  CHAIRMAN:   Delegate  Mudd,  to  you  yield  to  a 

9  question? 

10  DELEGATE  MUDD:   Yes,  sir. 

11  THE  CHAIRMAN:   Delegate  Case. 

12  DELEGATE  CASE:   Would  it  be  possible,  Delegate 

13  Mudd,  under  this  amendment,  for  the  governor  to  effectively 

14  block  the  procedures  that  you  have  already  established,  by 

15  backing  or  by  putting  people  on  the  Nominating  Committee 

16  who  just  wouldn't  act,  thereby  giving  him  the  right  to  name 

17  anybody  he  would  like  to? 

18  THE  CHAIRMAN:  Delegate  Mudd. 

19  DELEGATE  MUDD:   That  appears  to  be  the  point 

20  Delegate  Schneider  has  just  raised,  and  again  I  say  it  is  an 

21  apparent  possibility.   Frankly,  it  had  not  occurred  to  me 


Court  Rrportrrs 


THE   JACK    SALOMON    REPORTING   SERVICE 

100  Equitable  Building 

Baltimore,  Maryland  21202 


539-6760 


12 


4607 


1  before  he  raised  the  question.   I  would  think  it  is  extreme-; 

2  ly  remote  that  that  would  occur. 

3  THE  CHAIRMAN:  Delegate  Case. 

4  DELEGATE  CASE:   Would  it  be  out  of  order  to 

5  suggest  that  this  amendment  lay  over  until  you  have  a  chance 

6  to  talk  to  the  members  of  your  Committee  and  your  adviser 

7  to  see  whether  or  not  as  a  matter  of  fact  this  wouldn't 

8  thwart  the  very  thing  you  are  trying  to  achieve? 

9  THE  CHAIRMAN:   Delegate  Mudd . 
1°               DELEGATE  MUDD:   I  would  be  very  happy  to  have 
**  the  view  of  the  members  of  the  Committee,  and  that  is  why 

I  invited  them  to  speak  if  they  had  opposition  to  it;  and 

13  if  it  is  desirable  for  it  to  lay  over,  I  am  happy  to  concur  in 

14  that  suggestion. 

15  THE  CHAIRMAN:   Delegate  Henderson. 

16  DELEGATE  HENDERSON:   If  it  is  in  order  for  me  to 

17  speak  as  a  member  of  the  Committee,  I  would  view  this  amend-: 

18  ment  with  considerable  distrust.   It  seems  to  me  that  par- 

19  ticularly  now,  when  we  have  an  even  number  on  the  Committee, 
I 

20  |  half  lawyers  and  half  laymen,  it  might  well  be  that  the 

governor  --  I  don't  say  that  in  the  near  future,  but  we  can't: 
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tell  what  sort  of  governors  we  might  have  --  we  might 
have  one  in  the  future  that  would  attain  one  way  or  another 
control  of  half  the  members  and  that  by  simply  doing 
nothing,  he  would  then  have  the  complete  power  to  circum- 
vent the  whole  scheme  in  here;  and  while  that  may  be  a 
remote  possibility,  I  think  it  is  something  that  we  should 
not  encourage,  and  I  see  no  reason  for  the  amendment  at  all, 
as  a  matter  of  fact. 

THE  CHAIRMAN:  Delegate  James. 

DELEGATE  JAMES:   A  point  of  inquiry.   What  hap- 
pens if  they  don't  submit  the  lists?   Would  Delegate  Hender- 
son answer  that  question?   Would  it  mean  you  have  to  get 
a  judicial  interpretation  to  the  effect  that  the  governor 
can  appoint  when  a  list  is  not  made  in  a  timely  manner? 
It  seems  to  me  --  well,  I  would  like  to  have  that  question 
answered . 

THE  CHAIRMAN:   The  Chair  would  like  to  address  an 

inquiry  to  Delegate  Clark.   I  doubt  that  the  Committee  of 

i 
the  Whole  has  the  power  to  cause  the  amendment  to  be  laid  over 

Certainly,  the  Chair  has  no  such  power.   Would  you  be  will- 
ing to  withdraw  the  amendment  from  consideration  at  this 
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1  able  to  offer  it  tomorrow  morning? 

DELEGATE  CLARK:   Yes,  sir.   That  would  be  satis- 
factory to  me. 

4  I  just  think  that  this  is  an  area  that  should  be 

5  covered,  and  that  is  the  only  reason  I  offered  the  amendment. 

6  I  think  if  we  don't  cover  it,  we  will  regret  it. 

7  THE  CHAIRMAN:   The  amendment  is  withdrawn   on 

8  the  assurance  of  the  Chair  that  Delegate  Clark  will  have 

9  the  opportunity  to  submit  the  amendment  to  the  Committee  of 

10  the  Whole  tomorrow  morning. 

11  I  think  we  are  now  ready  --  for  what  purpose  does 

12  Delegate  Bamberger  rise? 

13  DELEGATE  BAMBERGER:   Mr.  Chairman,  I  rise  to  move 

14  that  this  house  reconsider  its  vote  on  Amendment  No.  43. 

15  THE  CHAIRMAN:  Amendment  No.  43,  a  motion  to  re- 

16  consider  by  Delegate  Bamberger.   Is  the  motion  seconded? 

17  (Whereupon,  the  motion  was  seconded.) 

18  The  motion  being  seconded,  the  Chair  recognizes 

19  I   Delegate  Bamberger  to  discuss  the  motion  to  reconsider  the 
vote  by  which  Amendment  No.  43  was  rejected.   Amendment  No, 

21  43  pertains  to  Section  5.21.   Does  every  delegate  have  it? 
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1  So  that  you  may  know  the  amendment,  in  case  you 

2  don't  have  it  available,  it  would  strike  out  the  sentence 
in  Lines  43  through  50,  which  is  the  sentence  that  "the 

4  Court  of  Appeals  shall  prescribe  by  rule  for  the  taking  of 

5  a  poll  by  secret  ballot  of  the  lawyers  of  the  area  in  which 

6  the  judge  is  required  to  stand  for  election  as  to  whether 

7  he  should  be  continued  in  office  for  a  full  or  additional 

8  term  and  for  publication  of  the  results  thereof". 

9  The  Chair  recognizes  Delegate  Bamberger  to  speak 

10  to  his  motion  to  reconsider  a  vote  by  which  that  amendment 

11  was  rejected.   Delegate  Bamberger. 

12  DELEGATE  BAMBERGER:   This  amendment  was  offered 

13  at  the  beginning  of  this  afternoon's  session  by  Delegate 

14  Bennett.   The  purpose  of  it  is  very  simple,  as  stated  by 

15  the  Chair. 

16  The  Committee's  proposal  mandates  that  there  shal 

17  be  an  election  of  constitutional  dignity  by  the  lawyers  to 

18  pass  upon,  or  at  the  very  least  to  advise  the  electorate 

19  about  the  qualifications  of  the  judges. 

20  THE  CHAIRMAN:   Delegate  Bamberger,  pardon  the 

21  interruption  of  the  Chair.   Will  the  Clerk  please  ring  the 
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1  quorum  bell? 

Delegate  Bamberger,  you  may  proceed. 

DELEGATE  BAMBERGER:   I  think  we  all  have  shared 

4  some  concern  about  the  detail  in  this  particular  Article.   I 
g  do  think  some  of  that  detail  is  necessary.   I  think  when  we 

5  are  considering  a  plan  for  the  nomination,  the  selection  of 

7  judges,  that  we  must  give  it  some  period  of  reasonable  time 

8  in  which  to  operate,  to  know  whether  it  does,  in  fact,  im- 

9  prove  the  quality  of  justice  in  this  State. 

10  But  I  think  we  have  gone  much  too  far  when  we 

11  mandate  in  the  Constitution  that  lawyers  have  some  special 

12  prerogative  to  advise  the  electorate,  and  what  I  think  con- 

13  cerns  me  more,  some  special  prerogative  to  place  what  must 

14  inevitably  be  some  blemish  upon  the  character  of  a  judge. 

15  Let  me  state  the  two  things  which  concern  me 

16  most.   First,  for  those  who  in  this  room  are  not  lawyers, 

17  to  not  entertain  the   presumption  that  every  lawyer  knows 

18  the  judges.   I  would  venture  to  say  that  in  the  large  metro- 

19  politan  counties  in  the  State,  a  minority  of  the  lawyers  in 

20  the  City  practice  before  the  City  courts  with  enough  regular 

21  ity  to  say  that  they  really  know  the  judges  there. 
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1  I  would  even  be  willing  to  wager  that  a  majority 

2  of  the  lawyers  in  Baltimore  City  cannot  name  for  you  all 

3  of  the  members  of  the  Supreme  Bench  of  Baltimore  City. 

4  I  am  absolutely  certain  in  Baltimore  City,  be- 

5  cause  that  is  the  jurisdiction  in  which  I  live  and  practice, 

6  that  a  majority  of  the  lawyers  have  not  been  inside  the 

7  Baltimore  City  Court  House  for  years. 

8  I  am  also  concerned  with  what  I  am  told  is  an 

9  inevitable  fact,  that  in  any  election  there  are  a  fixed 

10  percentage  or  a  guaranteed  percentage  of  no  votes. 

11  I  am  certain  that  in  any  poll  of  the  lawyers  with 

12  respect  to  a  judge  on  the  Bench,  there  will  be  a  large  number 

13  who  will  vote  against  it. 

14  I  don't  like  the  idea  of  having  what  amounts  to 

15  a  70  per  cent  judge.   I  am  concerned  with  the  fact  that  in  this 

16  Constitution,  we  have  said  that  this  is  something  different 

17  from  the  polls  of  citizenry.   The  lawyers  know  something 

18  more.   Admittedly  they  do,  but  not  so  much  more  that  they 

19  shall  have,  not  only  two  votes  on  this  continuance  in  office 

shall 

of  a  judge,  but  they/have  one  vote,  which  we  have  enshrined, 

21  to  use  that  word  again,  but  fixed  in  this  Constitution, 
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1  something  we  have  not  yet  done.   We  have  no  experience 

2  about  how  this  will  work  with  the  lawyers . 

3  THE  CHAIRMAN:  Delegate  Bamberger,  your  time  has 

4  expired. 

5  DELEGATE  BAMBERGER:   I  urge  you  to  vote  for  re- 
ft consideration  of  Amendment  No.  43,  and  to  vote  to  adopt 

7  Amendment  No.  43.  If  this  is  a  practical  idea,  it  can  be  donje 

8  by  the  Bar;  it  can  be  done  by  the  legislature,  but  if  you 

9  have  doubts  about  the  idea,  we  ought  not  to  state  it  in  the 

10  Constitution. 

11  THE  CHAIRMAN:   Does  any  delegate  desire  to 

12  speak  in  opposition?   Delegate  Mudd . 

13  DELEGATE  MUDD:   Mr.  Chairman,  ladies  and  gentle- 

14  men  of  the  Convention.   This  matter  was  not  only  thoroughly 

15  debated  in  connection  with  the  amendment  now  sought  to  be 

16  reconsidered,  but  also  in  connection  with  other  amendments 

17  proposed  to  this  Section,  5.21,  of  the  Committee  recommenda- 

18  tion.   Delegate  Bamberger  has  advanced  a  few  new  ideas  in 

19  connection  with  this  matter,  but  substantially  the  resistance 
to  the  Committee  recommendations  is  about  the  same  as  those 

21  arguments  we  heard  in  support  of  other  amendments . 
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I  would  therefore  oppose  the  motion  to  recon- 


sider. 


THE  CHAIRMAN:  Any  other  delegate  desire  to  speak 
in  favor  of  the  motion  to  reconsider?   Delegate  Byrnes. 

DELEGATE  BYRNES:   Mr.  Chairman,  could  I  direct 
a  question  to  Chairman  Mudd  at  this  point. 

THE  CHAIRMAN:   Delegate  Mudd,  do  you  yield  to  a 
question? 

DELEGATE  MUDD:   Yes,  Mr.  Chairman. 

THE  CHAIRMAN:  Delegate  Byrnes. 

DELEGATE  BYRNES:   Delegate  Mudd,  would  you  mind 
reviewing  once  again  for  us  the  experience  in  the  country 
with  this  particular  aspect  of  the  selection  plan? 

THE  CHAIRMAN:   Delegate  Mudd. 

DELEGATE  MUDD:   Your  question  was  reviewing  in 
the  small  counties? 

THE  CHAIRMAN:   No,  the  experience  throughout  the 
country  with  respect  to  a  similar  rule. 

DELEGATE  MUDD:   I  don't  know  that  I  have  reviewed 
that  in  presenting  the  plan,  although  it  has  been  developed 
in  the  debate  here.   It  is  a  matter  that  was  considered  at 
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I  some  length  in  our  Committee,  and  the  motivation  there,  as 
I  recall,  Delegate  Byrnes,  was  that  the  lawyers  do  have  an 
obligation  as  officers  of  the  court  in  this  field,  and  the 

4  electorate  has  no  choice  under  our  proposal  except  to  vote 
for  or  against  a  sitting  judge;  and  they  are  entitled  to 

6  some  guidance,  and  it  becomes  an  obligation  of  the  profes- 
sion.  Then  the  profession  is  performing  a  useful  function 

8  THE  CHAIRMAN:  Delegate  Byrnes. 

9  DELEGATE  BYRNES:   If  I  might,  Mr.  Chairman.  I 
10   agree  with  that,  Delegate  Mudd ,  but  I  was  curious  whether 

II  or  not  the  specific  plan  is  in  operation  in  any  other  juris- 

12  diction  of  the  country,  and  if  so,  what  the  experience  has 

13  been. 

14  THE  CHAIRMAN:  Delegate  Mudd. 

15  DELEGATE  MUDD:   I  have  just  checked  with  our 

16  staff  adviser,  and  he  informs  me  that  in  Missouri  they  have 

17  this  plan,  but  it  is  not  in  the  Constitution.   I  am  not 

18  familiar  with  the  proposal  or  plan  if  it  is  in  effect  in  any 

19  other  jurisdiction  having  the  Niles  plan  or  the  Missouri 

20  merit  plan  for  the  selection  of  judges. 

THE  CHAIRMAN:   Delegate  Byrnes. 
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1  DELEGATE  BYRNES:   In  your  Committee  deliberations, 

2  did  you  question  anyone  from  Missouri  on  the  operation  of 

3  this  particular  aspect  of  the  selection  plan? 

4  THE  CHAIRMAN:  Delegate  Mudd . 

5  DELEGATE  MUDD:   Yes,  I  am  sure  we  did  in  our 

6  phone  conference;  and  you  have  a  copy  of  it.   I  have  for- 

7  gotten  the  exact  questions  or  the  responses .   They  did  say 

8  generally  that  it  was  comparatively  helpful,  as  I  recollect. 

9  THE  CHAIRMAN:   Any  other  delegate  desire  to 

10  speak  in  favor  of  the  motion  to  reconsider?   Delegate  Key. 

11  DELEGATE  KEY:   Mr.  Chairman,  I  simply  would  like 

12  to  say  that  my  reservation  about  this  particular  sentence 

13  is  what  it  excludes  more  than  what  it  includes .   I  know 

14  the  lawyers  probably  do  have  a  greater  knowledge  of  the 

15  judges,  but  it  has  been  my  experience  in  your  activity  as  fa}: 

16  as  electing  judges  that  such  organizations  as  the  League  of 

17  Women  Voters  do  more  to  inform  the  citizenry  of  actual 

18  qualifications  of  people  running, as  well  as  the  news  media, 

19  than  the  Bar  Association  or  all  those  other  organizations 

20  I  in  Baltimore  City,  and  I  just  wonder  if  we  get  constitutional. 

21  j  recognition  for  a  mandatory  provision  like  this  in  the 
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1  Constitution,  if  this  will  not  in  some  way  stop  other  organ- 

2  izations  from  doing  an  effective  job  in  electing  judges. 

3  THE  CHAIRMAN:  Any  delegate  desire  to  speak  in 

4  opposition?  Delegate  Wagandt. 

5  DELEGATE  WAGANDT:   Would  Delegate  Bamberger  yield 

6  to  a  question? 

7  THE  CHAIRMAN:   Delegate  Bamberger,  do  you  yield 

8  to  a  question? 

9  DELEGATE  BAMBERGER:   I  yield. 

10  THE  CHAIRMAN:   Delegate  Wagandt. 

11  DELEGATE  WAGANDT:   Would  Delegate  Bamberger  be 

12  willing  to  accept  Amendment  No.  45  as  the  substitute,  recon- 

13  sider  this  in  place  of  43?   If  you  will  recall,  that  was 

14  Delegate  Adkins '  "a  delicate  case"  proposal,  that  the  word 

15  "shall"  be  replaced  with  the  word  "may". 

16  THE  CHAIRMAN:   Delegate  Bamberger. 

17  DELEGATE  BAMBERGER:   No,  I  would  not.   I  am  con- 

18  cerned  with  putting  in  the  Court  of  Appeals  the  power  to 

19  decide  when  there  shall  be  or  shall  not  be  a  Bar  poll  of 
lawyers . 

21  I  think  that  the  local  community  can  make  that 
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1  judgment,  speaking  through  its  lawyers  practicing  in  that 
community.   I  would  not  accept  the  amendment. 

THE  CHAIRMAN:   Any  other  delegate  desire  to  speak 

4  in  opposition  to  the  amendment? 

5  I  am  sorry,  in  opposition  to  the  motion  to  recon- 

6  sider.   Delegate  Fornos . 

7  DELEGATE  FORNOS:   Mr.  Chairman,  fellow  delegates, 

8  I  am  not  addressing  myself  to  the  merits  or  demerits  of  the 

9  Bamberger  cause.   Many  good  causes  have  lost  by  good  mar- 
10  gins  in  this  State,  but  on  this  Floor,  in  this  Judiciary 
•La  Article,  many  amendments  have  passed  or  failed  to  pass  by 

12  a  vote  of  six  or  seven  votes  difference;  and  I  suggest  that 

13  we  are  going  to  go  into  reconsidering  all  of  the  Articles 

14  that  failed  closely,  that  if  so,  maybe  we  should  do  so  at 

15  this  time. 

16  THE  CHAIRMAN:  Any  delegate  desire  to  speak  in 

17  favor  of  the  motion  to  reconsider?   Delegate  Mitchell. 

DELEGATE  MITCHELL:   I  yield  to  Delegate  Hanson. 

19  THE  CHAIRMAN:  Delegate  Hanson,  do  you  desire  to 

20  !   speak  in  favor  of  the  motion  to  reconsider? 
31  DELEGATE  HANSON:   Yes,  Mr.  Chairman. 
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THE  CHAIRMAN:   You  may  proceed. 

DELEGATE  HANSON:   I  regret  that  I  was  absent 
when  the  vote  was  originally  taken  on  this  question.   Let 
me  tell  you  now  what  I  would  have  said  then. 

First  of  all,  I  think  that  such  a  provision  ought 
not  be  in  the  Constitution.   Secondly,  I  think  a  poll  of  a 
large  selection  of  judges  is  bad  policy.   There  is  not  only 
a  problem  of  members  of  the  Bar  voting  against  retention 
of  sitting  judges,  whether  the  poll  is  secret  or  public, 
but  there  is  also,  I  think,  a  very  serious  problem  involved 
in  polling.   Those  of  us   who  have  something  to  do  with 
polling,  especially  when  people  are  supposed  to  make  judges 
in  elections  based  on  recommendations  allegedly  obtained 
through  a  poll,  first  of  all,  there  is  the  question  of  to 
whom  the  poll  is  distributed  in  the  first  place.   Secondly, 
there  is  the  question  of  the  ability  of  the  respondents  to 
give  an  intelligent  answer  in  the  poll.   Delegate  Bamberger 
has  already  raised  this  question  in  pointing  out  that  in 
metropolitan  areas  there  are  many  lawyers  who  do  not  prac- 
tice in  the  courts  that  serve  in  those  areas  and  have  no 
better  knowledge  of  the  judges  serving  in  that  jurisdiction 
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1  than  any  person  who  might  be  polled  on  the  street  as  to 

2  the  qualifications  of  those  judges,  and  very  little  in  the 

3  way  of  methods  of  finding  out  about  the  qualifications  of 

4  the  judges;  so  what  we  are  asking  for  here  in  many  instances 

5  is  an  opinion  that  was  not  an  informed  opinion,  and  then  we 

6  are  asking  voters  to  make  judgments  on  the  basis  of  an  un- 

7  informed  opinion. 

8  Finally,  there  is  the  problem  of  the  return  on  a 

9  poll.   Now,  I  have  been  in  jurisdictions  where  the  Bar  has 

10  been  polled  in  the  selection  of  judges,  and  this  was  the 

11  organized  Bar  in  that  jurisdiction  which  would  be  expected 

12  to  give  the  greatest  return  because  it  would  have  the  great- 

13  est  difference,  and  in  those  cases  a  majority  of  the  Bar 

14  did  not  respond  to  the  poll. 

15  Now,  here  you  have  a  question  of  asking  a  majority 

16  of  a  minority  of  the  Bar  its  opinion  of  a  sitting  judge. 

17  It  just  does  not  seem  to  me  from  the  point  of  view  of 

18  effective  techniques,  of  finding  out  what  the  lawyers  in  the 

19  jurisdictions  think,  a  very  useful  method  of  determining 

20  even  that,  let  alone  basing  a  public  judgment  on  the  reten- 

21  tion  of  a  judge  on  what  the  Bar  thinks  of  him  or  allegedly 
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1  thinks  as  represented  through  a  poll  where  the  only  answer 

2  can  be  Yes  or  No .   I  have  the  greatest  reservations  about 

3  including  this  in  the  Constitution,  and  even  greater  reser- 
^  vations  about  its  adequacy  as  a  public  policy. 

5  THE  CHAIRMAN:   Any  other  delegate  desire  to 

6  speak  in  opposition?   Delegate  Macdonald.    Delegate 

7  Willoner  had  the  floor  first,  if  you  would  yield.   Never 

8  mind.   He  yielded.   Delegate  Macdonald,  you  may  proceed. 

9  DELEGATE  MACDONALD:   I  rise  to  oppose  the  motion 
10  to  reconsider. 
H               We  voted  on  this  matter,  not  once,  but  twice, 

12  in  connection  with  Amendments  43  and  45.   Both  times  we 

13  voted  down. 
1^  Now,  the  advocates  of  this  motion  to  reconsider  are 

15  suggesting  to  you  that  you  deprive  the  public,  the  voters, 

16  of  the  advisory  opinion  of  the  lawyers.   Now,  maybe  the 

17  lawyers  will  be  pretty  smart  in  this  matter  and  cast  a 

18  ballot  which  is  near  perfect,  and  maybe  they  won't;  and  I 

19  think  the  first  group  to  know  that  they  are  not  perfect  in 

20  casting  this  ballot  will  be  the  public.   But  I  think  that 

21  the  public  is  entitled  to  know  what  the  opinion  of  the 
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1  lawyers  is  in  regard  to  their  judges.   It  is  advisory  only, 
and  I  think  it  should  be  held,  and  for  that  reason,  I 

3  would  oppose  the  motion  to  reconsider. 

4  THE  CHAIRMAN:   Any  other  delegate  desire  to 

5  speak  in  favor  of  the  motion?   Delegate  Mitchell. 

6  DELEGATE  MITCHELL:   Mr.  President,  I  rise  to 

7  speak  in  favor  of  the  motion  to  reconsider  because  I  think 

8  that  this  provision  has  no  place  in  the  Constitution.   It 

9  is  statutory  or  regulatory  in  nature,  and  therefore  should 

10  be  left  to  either  the  rule-making  powers  of  the  Judiciary 

11  or  the  legislature  to  prescribe. 

12  Further,  I  think  it  is  inconsistent  with  the 

13  very  purpose  of  this  Article  of  judicial  reform;  if  the 

14  purpose  is  to  provide  in  Maryland  a  high  quality,  free  and 

15  independent  judiciary,  then  I  think  such  a  provision  as  is 

16  provided  in  this  Article  for  an  election,  at  least  a  vote 

17  by  secret  ballot  of  the  lawyers,  is  demeaning,  it  casts 

18  aspersions  on  the  ability  of  the  people  themselves  to 

19  select  competent  judicial  leaders. 

20  I  am  very  much  concerned  that  this  kind  of  pro- 

21  vision  embodies  in  it,  especially  the  provision  of  secret 
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^      ballot,  of  the  kind  of  suspicion  and  distrust  which  I  think 
2      has  no  place  in  a  constitution,  much  less  a  democratic 

_      system  of  government;  and  I  therefore  recommend  the  recon- 

O 

sideration  of  this  section. 

THE  CHAIRMAN:   Any  other  delegate  desire  to  spea 

in  opposition  to  the  motion  to  reconsider?   Delegate  John- 
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son . 

DELEGATE  JOHNSON:   Mr.  Chairman,  I  just  have  a 
question  of  Delegate  Bamberger,  if  it  is  in  order  and  if 
he  will  yield. 

THE  CHAIRMAN:  Does  Delegate  Bamberger  yield  to  a 
question? 

DELEGATE  BAMBERGER:   I  yield. 

THE  CHAIRMAN:   Delegate  Johnson. 

DELEGATE  JOHNSON:   Mr.  Chairman  and  Delegate 
Bamberger,  I  just  want  to  make  certain  that  I  understand 
the  meaning  of  your  remarks. 

Do  you  mean  to  say  that  in  your  opinion  lawyers 
are  not  qualified  to  pass  upon  the  qualifications  of  a  sit- 
ting judge,  but  by  virtue  of  this  service  on  a  nominating 
commission  are  qualified  to  pass  upon  the  potential  qualifi- 
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1  cations  of  a  potential  judge? 

2  THE  CHAIRMAN:   Delegate  Bamberger. 

3  DELEGATE  BAMBERGER:   I  believe  that  a  nominating 

4  commission  made  up  of  three  lawyers  and  counterbalanced 

5  by  three  laymen  is  competent  to  recommend  a  number  of  people 

6  to  an  executive  for  his  review  and  consideration  of  an 

7  appointment.   I  do  not  believe  that  lawyers  are  so  well 

8  qualified  that  the  Constitution  should  prescribe  for  his 

9  life  that  there  shall  be  an  election  conducted  as  a 

10  constitutional  election  under  the  auspices  of  the  Clerk  of 

11  the  Court  of  Appeals  of  Maryland,  which  I  think  will  have 

12  more  persuasion  with  the  electorate  than  it  is  entitled 

13  to  have . 

14  THE  CHAIRMAN:   Any  other  delegate  desire  to 

15  speak  in  opposition  to  the  motion  to  reconsider?   Delegate 

16  Scanlan,  do  you  desire  to  speak  in  favor  of  the  motion  to 

17  reconsider? 

18  DELEGATE  SCANLAN:   Yes,  Mr.  Chairman.   I  have  no 

19  desire  to  prolong  this  extended  debate  at  this  late  hour, 

20  but  it  seems  to  me  that  Chairman  Mudd  made  a  significant 

21  admission  when  he  conceded  that  in  a  State  where  the  plan 
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of  the  Nominating  Commission  and  the  noncompetitive  elec- 
tion has  reached  its  highest  apex  of  practice,  Missouri, 
handles  this  matter  of  the  lawyer  poll  by  statute.   I 
think  that  is  the  way  that  this  should  be  handled  if  at  all 
and  perhaps  Delegate  Hanson  is  right,  it  isn't  sound  public 


policy  at  best,  but  whether  or  not  it  is  sound  public  policy 
should  be  a  matter  determined  by  the  legislature.   If  I 
have  one  criticism  of  the  magnificent  monument  that  we  are 
creating   to  Judge  Niles  and  to  the  apostles  of  judicial 
reform,  it  is  that  they  have  on  occasion  here  in  their 
Article  laid  it  on  a  bit  too  thick;  and  I  think  this  is 
one  case  where  the  lawyers  are  laying  it  on  a  bit  too  thick 
and  I  urge  the  amendment,  the  vote  be  reconsidered. 

THE  CHAIRMAN:  For  what  purpose  does  Delegate 
Jett  rise? 


DELEGATE  JETT:   To  speak  against  the  motion  to 


reconsider 


THE  CHAIRMAN:   You  may  proceed. 

DELEGATE  JETT:  I  think,  Mr.  Chairman,  and  fel- 
low delegates,  that  we  are  missing  the  point  on  this  ques- 
tion.  It  is  my  very  positive  feeling,  after  considering 
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this  matter  and  reconsidering  it,  that  this  is  not  a  special 
privilege  for  the  Bar.   It  is  an  obligation  of  the  Bar. 

We  have  been  here  four  and  a  half  days,  and  the 
public  would  think  that  this  is  an  Article  that  is  being 
written  by  lawyers,  for  lawyers,  and  the  public  is  not 
concerned . 

The  public  is  interested  in  this  thing,  and  I 
say  to  you,  men  and  women  of  the  Bar,  and  fellow  delegates 
here,  that  we  have  an  obligation  which  we  should  not  shirk 
when  it  comes  to  having  a  judge  run  on  his  record,  having 
been  appointed  by  a  commission,  with  no  one  else  having  had 
the  opportunity  to  see  him  as  practicing  judges  and  other 
members  of  the  Bar  have;  it  is  their  duty  to  come  forward 
and  show  their  courage  rather  than  mumbling  in  the  corridor 
and  to  speak  out  against  or  for  this  man  on  the  Bench.   I 
say  to  you  that  it  is  an  obligation  that  the  Bar  should  not 
shirk.   It  should  tell  the  people  and  it  should  be  com- 
pelled to  tell  the  people  what  manner  of  man  has  served  them 
for  eight  years.   For  that  reason,  I  am  opposed  to  the 
amendment . 

THE  CHAIRMAN:   Are  you  ready  for  the  question? 
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I  The  question  arises  on  the  motion  to  reconsider  the  vote 
by  which  Amendment  43  was  rejected.   If  the  motion  to 
reconsider  is  carried,  Amendment  43  will  be  again  before 

4  you.   If  the  motion  fails,  we  will  proceed  to  a  consider- 

5  ation  of  other  sections. 

6  A  vote  Aye  is  a  vote  in  favor  of  the  motion  to 

7  reconsider.   A  vote  No  is  a  vote  against  the  motion  to  re- 

8  consider.   Will  the  Clerk  please  sound  the  quorum  bell? 

9  A  vote  Aye,  a  vote  in  favor  of  the  motion  to  reconsider;  a 
10  vote  No,  a  vote  against.   Cast  your  vote. 

II  Has  every  delegate  voted?   Does  any  delegate 

12  desire  to  change  his  vote?   The  Clerk  will  record  the  vote. 

13  There  being  79  votes  in  the  affirmative  and  43 

14  in  the  negative,  the  motion  to  reconsider   is  carried. 

15  Amendment  43  is  before  you.   Is  there  any  discussion? 

16  Delegate  Bamberger. 

17  DELEGATE  BAMBERGER:   I  only  rose  if  it  is  neces- 

18  sary  to  move  the  adoption  of  Amendment  43. 

19  THE  CHAIRMAN:   It  is  not  necessary.   The  amend - 

20  ment  is  before  you.   Delegate  Rybczynski. 

21  DELEGATE  RYBCZYNSKI:   Mr.   Chairman,  I  should 
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1     like  to  ask  Delegate  Bamberger  a  question,  and  as  a  matter 
of  fact,  I  will  take  an  answer  from  anybody  who  wants  to 

3  answer  it . 

4  I  voted  with  Delegate  Bamberger  just  now. 

THE  CHAIRMAN:   Just  a  second;  Delegate  Bamberger 

6     do  you  yield  to  a  question? 

DELEGATE  BAMBERGER:   Yes,  I  yield. 

THE  CHAIRMAN:   Delegate  Rybczynski. 

DELEGATE  RYBCZYNSKI:   I  voted  Aye   on  Amend - 

10  ment  43,  but  now  the  hope  of  discussion  has  raised  a  new 

11  problem  in  my  mind.   The  question  here  is,  should  a  judge 

12  run  against  his  record.   Now  you  have  eliminated  live 

13  opposition,  and  we  would  presume  that  live  opposition  would 

14  bring  forth  a  record. 

15  Now,  in  this  vote,  which  as  I  said  before,  I 

16  voted  with  you  before,  if  we  eliminate  the  poll,  just 

17  what  record  are  we  presenting  to  the  electorate  to  vote  on? 

18  THE  CHAIRMAN:  Delegate  Bamberger. 

19  DELEGATE  BAMBERGER:   When  Delegate  Jett  makes 

20  the  same  speech  that  he  made  here  before  a  Bar  Association, 

21  I  will  second  the  speech  and  vote  for  it;  but  the  Bar 
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1  Association  or  group  of  lawyers  may  speak.   I  think  the 

2  legislature  might  provide  for  some  way  in  which  that  record 

3  can  be  told.   Lawyers  have  not  had  any  difficulty  in  the 

4  past  in  speaking  out  and  expressing  their  views  about 

5  judges  who  were  running  for  reelection.   My  point  is  simply 

6  that  1  do  not  believe  that  rising  to  the  status  of  consti- 

7  tutional  dignity,  and  that  it  ought  to  be  given  that  status 

8  when  it  is  presented  to  the  people. 

9  THE  CHAIRMAN:  Delegate  Rybczynski,  do  you  have 

10  a  further  question? 

11  DELEGATE  RYBCZYNSKI:   Yes.   Are  we  to  take  from 

12  your  comment  that  you  are  saying  that  as  opposed  to  a 

13  secret  ballot,  where  lawyers  would  not  be  identified 

14  individually,  you  are  suggesting  that  lawyers  sign  their 

15  names  to  advertisements  or  some  such  as  that  in  the  news- 

16  papers?   Is  that  what  you  are  telling  us? 

17  THE  CHAIRMAN:   Delegate  Bamberger. 

18  DELEGATE  BAMBERGER:   No,  I  am  not  telling  you 

19  that  at  all.   I  think  there  may  be  several  methods  by 

20  which  the  lawyers  may  make  known  their  views  about  the 

21  i   competence  of  a  judge.   If  it  was  to  be  a  ballot  of  all 
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1  those  at  the  Bar,  I  personally  would  speak  for  a  secret 

2  ballot. 

3  THE  CHAIRMAN:   Delegate  Boileau. 

4  DELEGATE  BOILEAU:   Mr.  Chairman,  I  would  like  to 

5  speak  in  favor  of  the  proposed  amendment. 

6  THE  CHAIRMAN:   You  may  proceed. 

7  DELEGATE  BOILEAU:   Delegate  Adkins  earlier  hit 

8  the  nail  exactly  on  the  head  when  he  noted  that  we  were 

9  talking  here  about  an  experiment  that  may  or  may  not  work. 

10  When  we  are  talking  about  experiments  that  may  or  may  not 

11  work,  we  don't  enshrine  them  in  our  Constitution.   We  pro- 

12  vide  for  a  certain  degree  of  flexibility.   There  are  two 

13  obvious  ways  that  this  can  be  done  in  terms  of  actual  prac- 

14  tical  action. 

15  One  would  be  for  the  Bar  Association  to  provide 

16  for  rules  that  would  call  for  the  polling  of  attorneys. 

17  The  second  way  would  be  for  the  General  Assembly,  through 

18  their  normal  action,  to  provide  for  a  statute,  for  a  law 

19  that  would  also  provide  for  appropriate  rules  of  action 

20  in  this  case. 

21  I  think  that  in  a  situation  where  we  are  talking 
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^  about  an  experiment,  we  need  flexibility,  and  a  vote  for 

2  this  motion  will  provide  for  the  potential  for  it. 
-  THE  CHAIRMAN:   Does  any  delegate  desire  to 

^  speak  in  opposition?   Delegate  Schneider. 

5  DELEGATE  SCHNEIDER:   Mr.  Chairman,  as  Delegate 

g  Boileau  has  pointed  out,  we  are  speaking  to  experimentation 

rj  but  also  in  the  other  Articles  we  have  had  before  this 

q  Convention,  we  have  spoken  of  experimentation,  and  we 

g  haven't  been  afraid  to  put  it  in  the  Constitution.   If  we 

10  decide  that  the  18-year  old  should  vote,  we  are  going  to 

\1  put  it  in  the  Constitution.   We  are  not  going  to  be  afraid 

12  to •   If  we  decide  that  the  Attorney  General  and  Comptroller 

1$  should  be  appointed,  not  elected,  we  are  going  to  put  it 

1±  in  the  Constitution.   We  are  not  going  to  put  it  in  the 

^5  statute  to  see  how  it  works. 

1Q  I  submit  that  the  way  it  is  done  now  by  the 

^7  Bar  Association,  coming  out  with  a  few  men  in  a  meeting  and 

1Q  saying,  printing  in  the  newspaper,  that  we  support  the 
^9  |   City  judges,  and  this  influencing  the  electorate,  is  not 

20  tne  best  way.   Since  they  do  not  have  live  opposition,  to 

21  point  out  any  faults  of  the  judges,  I  think  the  way  to  do 
it  is  to  make  sure  that  the  list  fhat-  rnmps  nut   and  _i_s 
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1  made  known  to  the  people,  contains  the  views  of  all  the 

2  lawyers,  not  just  the  Bar  Association. 

3  I  think  the  only  way  to  guarantee  that,  the 

4  only  way  to  make  a  meaningful  noncompetitive  election  is 

5  to  defeat  this  amendment  just  as  we  defeated  it  before 

6  and  hope  it  isn't  reconsidered  again. 

7  THE  CHAIRMAN:   Any  other  delegate  desire  to 

8  speak  in  favor  of  the  amendment?   Delegate  Carson. 

9  DELEGATE  CARSON:   I  will  be  very  brief. 

10  I  think  it  is  obvious  today  that  the  practice 

11  of  law  is  not  entirely  a  practice  in  a  court  of  law,  but 

12  many,  perhaps  most  practitioners,  practice  in  offices  and 

13  seldom  if  ever  get  to  court.   I  have  offices  both  in 

14  Baltimore  City  and  Harford  County.   In  Baltimore  City  I 

15  would  guess  that  less  than  10  per  cent  of  the  attorneys 

16  frequently  get  to  court  there.   In  Harford  County  I  would 

17  say  approximately  50  per  cent  do  and  50  per  cent  do  not. 

18  I  do  not  think  that  it  is  a  valid  criteria  in  Baltimore 

19  City  to  have  a  poll  including  90  per  cent  of  the  attorneys 

20  who  seldom  if  ever  get  to  court,  and  in  Harford  County 

21  a  poll  including  50  per  cent  who  seldom  if  ever  get  to 
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1  court.   I  think  it  is  a  very  dubious  device,  and  if  it 

2  should  exist  at  all,  should  be  placed  there  by  rule  or 

3  statute  and  not  in  the  Constitution. 

4  THE  CHAIRMAN:   Any  other  delegate  desire  to  spea^c 

5  in  opposition?    Delegate  Willoner. 

6  DELEGATE  WILLONER:   I  speak  in  opposition  to  the 

7  motion,  and  I  am  sorry  I  have  to,  because  this  is  something 

8  we  have  taken  up  and  should  have  disposed  of  before. 

9  Mr.  Bamberger  has  indicated  that  the  Bar  is  not 

10  informed  enough  to  vote  on  this  method.  If  the  Bar  is  not 

11  informed,  certainly  the  public  is  not  informed,  and  it 

12  seems  to  me  that  the  motion,  really  one  of  the  key  parts 

13  of  this  whole  provision  has  been  the  section  that  gave  the 

14  voters  some  information  about  the  kind  of  man  they  select. 

15  As  it  is,  it  seems  to  me  without  this  we  might 

16  as  well  appoint  for  life,  because  this  is  the  key,  this  seeijns 

17  to  be  the  key,  the  only  way  the  voters  can  have  any  idea  of 

18  what  the  Bench  is  composed  of. 

19  It  is  true  that  some  lawyers  don't  practice  law 

20  in  the  courts  all  the  time,  but  they  are  familiar  because 

21  they  deal  with  lawyers  and  the  reputation  of  the  judges  doe£ 
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1  get  around,  and  this  is  such  an  important  issue.   Article 

2  III  of  the  Federal  Constitution  is  one  of  the  shortest.   It 

3  is  the  shortest  major  Article  of  the  Constitution.   We 

4  have  here  what  will  be  apparently  the  longest  provision. 

5  I  say  it  is  essentially  statutory,  the  whole 

6  provision.   We  could  probably  say  there  shall  be  such 

7  courts  as  established  by  law  and  leave  it  there,  but  it 

8  seems  to  me  we  have  taken  this  approach,  and  when  we  do 

9  take  this  approach,  we  must  take  an  approach  in  all  the 

10  areas.   I  challenge  this  body  unless  they  do  this,  this 

11  is  essentially  an  appointment  for  life,  and  you  cannot  get 

12  lawyers  to  stand  up  and  speak  against  a  sitting  judge  as 

13  long  as  they  practice  law  before  that  judge;  and  therefore 

14  at  the  present  time  our  present  system,  which  I  find  dis- 

15  tasteful,  it  is  because  the  voters  don't  have  any  say  in 

16  their  judges;  because  nobody  will  get  up  and  talk  against 

17  their  judges  if  they  happen  to  be  a  bad  judge,  because  they 

18  are  afraid.   This  would  be  one  way  to  avoid  the  problem. 

19  It  seems  to  me  a  very  useful  way  and  would  only  work  this 
way,  and  I  strongly  support  this,  or  rather  oppose  the 

21  adoption  of  this  amendment. 
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1  THE  CHAIRMAN:   Does  any  other  delegate  desire 

2  to  speak  in  favor  of  the  amendment?   Delegate  Mitchell. 

3  DELEGATE  MITCHELL:   Mr.  President,  just  one 

4  final  word,  and  that  is  I  see  in  this  provision  further 
g  control  of  the  direction  of  the  people's  vote,  and  I  think 

5  essentially  here  again  is  the  question  of  whether  the  peopl|e 

7  are  competent  and  interested  enough  to  choose  their  own 

8  judicial  leaders  without  the  control  and  the  direction  of 

9  the  lawyers  or  the  judges.   I  think  that  in  the  administra- 

10  tion  of  justice,  the  people  are  the  heart  of  it,  and  I 

11  think  after  we  have  gone  through  the  screening  process  of 

12  the  Nominating   Commission,  after  we  have  gone  through  the 

13  present  checks  and  controls  to  insure  high  quality  judges, 

14  and  after  they  have  served  two  years,  I  think  the  people 

15  in  the  district  and  the  people  of  the  State  are  in  the  best 
15  position,  without  control, to  make  this  decision. 

17  THE  CHAIRMAN:   Any  other  delegate  desire  to 

19  speak  in  opposition  to  the  amendment?   Delegate  Cicone. 

19  DELEGATE  CICONE:   Mr.   Chairman,  ladies  and 

20  gentlemen,  I  am  the  wife  of  a  lawyer,  and  I  manage  his  law 

i 

21  office,  and  there  has  not  been  an  election  where  a  judge 
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1  has  come  up  for  reelection  that  clients  have  not  called  and 

2  asked  the  opinion  of  my  husband  about  a  judge,  and  of  me, 

3  because  when  you  work  in  a  law  office,  whether  you  are  a 

4  secretary  or  not,  you  know  all  the  lawyers'  help,  too. 

5  I  submit  to  you  that  if  this  happens  with  cli- 

6  ents ,  what  of  the  many,  many  people  who  have  no  contact 

7  with  an  attorney? 

8  This  would  be  the  only  method  by  which  they  couljd 

9  gauge  their  opinion,  if  there  was  a  poll  taken  of  the 

10  attorneys  and  published  for  all  of  those  who  may  never  go 

11  into  court  and  for  those  who  may  never  consult  an  attorney. 

12  Now,  as  far  as  attorneys,  I  have  listened  here 

13  all  day  about  how  timid  they  are.   I  have  had  no  experience 

14  in  that  manner,  I  can  assure  you. 

15  I  strongly  suggest  that  you  defeat  this  amend- 

16  ment. 

17  THE  CHAIRMAN:   Is  there  any  further  discussion? 

18  Are  you  ready  for  the  question?   The  Clerk  will  sound  the 

19  quorum  bell.   The  question  arises  on  the  adoption  of 

20  Amendment  43.   A  vote  Aye  is  a  vote  in  favor  of  the  amend- 

21  ment.   A  vote  No  is  a  vote  against.   Cast  your  votes. 
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1  Has  every  delegate  voted?   Does  any  delegate 

desire  to  change  his  vote?   The  Clerk  will  record  the  vote. 

3  There  being  61  votes  in  the  affirmative  and  62 

4  in  the  negative,  the  amendment  is  rejected. 

5  The  next  item  on  the  Debate  Schedule  is  a  con- 

6  sideration  of  Sections  5.29  to  5.31.   We  will  begin  with 

7  a  presentation  of  the  Report  of  the  Committee  by  Delegate 

8  Mudd ,  and  be  followed  by  the  presentation  of  the  Minority 

9  Report  by  Delegate  Johnson. 

10  The  Chair  willhot  proceed  with  the  presentations 

11  at  this  hour,  but  will  call  on  Delegate  Mudd  for  the  pur- 

12  pose  of  establishing  the  consideration  of  this  order  as 

13  the  first  order  for  the  Committee  of  the  Whole  tomorrow. 

14  Will  Delegate  Mudd  please  come  forward  to  the  reading  desk? 

15  We  are  now  under  the  Debate  Schedule,  Part  3, 

16  considerations  of  Sections  5.29  to  5.31.   The  first  portion 

17  is  the  presentation  of  the  Report  or  presentation  of  the 

18  Committee  Recommendation  by  the  Committee  Chairman. 

19  This  presentation  will  be  interrupted  tomorrow 

20  j   morning  only  for  the  purpose  of  considering  Delegate 
Clark's  amendment  to  Section  5.14.   The  Chair  recognizes 
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1      Delegate  Powers . 

DELEGATE  POWERS:   Mr.  Chairman,  I  move  the 
Committee  of  the  Whole  rise  and  report  it  has  not  concluded 

4  its  consideration  of  Committee  Recommendation  JB-1. 

5  THE  CHAIRMAN:   Is  there  a  second? 

6  (Whereupon,  the  motion  was  seconded.) 

All  in  favor,  signify  by  saying  Aye;  contrary, 

8  No.   The  Ayes  have  it.   It  is  so  ordered. 

9  (The  mace  was  replaced  by  the  Sergeant  at  Arms.) 

10  (Whereupon,  at  6:02  o'clock  p.m.,  the  Committee 

11  of  the  Whole  rose,  and  the  Convention  reconvened.) 

12  THE  PRESIDENT:   On  behalf  of  the  Committee  of 

13  the  Whole,  the  Chair  reports  the  Committee  has  had  under 

it 

14  consideration  Committee  Recommendation  JB-1,  it  has/still 

15  under  consideration  and  desires  leave  to  sit  again. 

16  Before  I  call  on  the  rchairmen  for  announcements, 

17  the  President  of  the  Convention  has  this  announcement  to 

18  make . 

19  I  think  it  is  perfectly  obvious  from  the  fact 
that  we  have  spent  the  entire  day  in  a  debate  on  only  a 

21    very  limited  number  of  sections  of  this  Article  and  that 
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1  we  have  on  the  agenda  for  tomorrow  a  report  of  a  committee 
that  undoubtedly  will  provoke  considerable  debate,  that 
night  sessions  next  week  will  be  in  order. 

4  I  see  no  escape  from  it. 

5  I  also  suggest  to  you  that  if,  as  a  result  of 
tomorrow's  debate,  we  do  not  have  the  imposition  of  more 

7  self  restraint  by  repeated  speeches   by  the  same  person, 

8  then  the  Committee  on  Calendar  and  Agenda  will  be  forced 

9  to  consider  the  suggestions  of  the  Committee  on  Rules  and 

10  recommend  to  the  Convention  a  severe  limitation  on  debate. 

11  This  is  most  unwise,  most  undesirable.   Most  of 

12  the  delegates  have  observed  these  rules  of  self  restraint. 

13  For  those  delegates  who  rise  not  once  but  repeatedly,  I 

14  implore  you  to  examine  the  situation  in  your  own  conscience 

15  this  evening  and  decide  whether  or  not  you  cannot  cut  down 

16  on  the  number  of  speeches. 

17  Are  there  any  announcements  by  committee  chair- 

18  men?   Delegate  Moser. 

19  DELEGATE  MOSER:   Mr.  President,  the  Subcommittee 

20  on  Interim  Provisions  of  the  Local  Government  Committee 

21  will  meet  tomorrow  morning  at  9  a.m.   Any  other  members  of 
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1  the  Local  Government  who  want  to  come  are  invited . 

2  There  will  be  also  a  meeting  of  the  Local 

3  Government  Committee  tomorrow  during  the  lunch  recess  to 

4  consider  Resolution  No.  1  and  interim  provision. 

5  THE  PRESIDENT:   Delegate  Mudd . 

6  DELEGATE  MUDD:   Mr.  Chairman,  I  would  like  to 

7  request  the  Committee  on  the  Judicial  Branch  to  meet  in 

8  our  office  tomorrow  morning  at  9  o'clock  to  consider  the 

9  pending  amendment  proposed  by  Delegate  Clark. 

10  THE  PRESIDENT:   Any  other  announcements  by 

11  committee  chairmen?   Delegate  Penniman. 

12  DELEGATE  PENNIMAN:   Mr.  President,  I  would  like 

13  to  ask  the  Committee  on  Style  to  meet  again  this  evening 

14  at  7:30. 

15  THE  PRESIDENT:  Any  other  announcements? 

16  Any  delegates  present  now  not  present  in  roll 

17  call  may  signify  their  presence  on  the  roll  call. 

18  Are  there  any  other  announcements? 

i 

19  (There  was  no  response.) 

20  The  Chair  recognizes  Delegate  Powers . 

21  ;  DELEGATE  POWERS:   Mr.  President,  I  move  we 
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9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 


1  adjourn  until  10  o'clock  tomorrow  morning. 

2  THE  PRESIDENT:   Second? 

3  (Whereupon,  the  motion  was  seconded.) 

4  All  in  favor  signify  by  saying  Aye;  contrary, 

5  No.   The  Ayes  have  it.   It  is  so  ordered. 

6  (Whereupon,  at  6:05  o'clock  p.m.,  the  Convention 

7  adjourned,  to  reconvene  at  10  o'clock  a.m.  the  following 

8  day.) 
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